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TUESDAY, JULY 21, 1959 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON COMMERCE AND FINANCE, 
OF THE COMMITTEE ON INTERSTATE AND ForeIGN COMMERCE, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to call, in room 130 
New House Office Building, Hon. Peter F. Mack, Jr. (chairman o 
the subcommittee) presiding. , 

Present: Representatives Mack, Dingell, Hemphill, and Keith. 

Mr. Mack. The committee will come to order. 

The Subcommittee on Commerce and Finance of the House Com- 
mittee on Interstate and Foreign Commerce is meeting this morning 
to reopen hearings on H.R. 2729, introduced by our colleague Mr. 
Bentley of Michigan. 

As some of you will recall, the entire committee held hearings on 
this bill along with the hearings on the various fair trade bills in 
March of this year. There were only a few witnesses who appeared 
in reference to H.R. 2729 and when the committee met to consider this 
legislation we felt that there was not sufficient information developed 
with respect to it for us to take action. Hence the committee referred 
this bill back to the subcommittee for further hearings. Notice of 
this hearing was published in the Congressional Record of June 25, 

H.R. 2729 applies only to manufacturers or producers who have 
their own retail outlets and also sell directly to other retail outlets. 
It would prohibit (1) the delivery of a product of the manufacturer 
or producer to its own retail outlets at a price which consistently is 
lower than the general level of prices charged by it for such product 
on direct sales to other retail outlets in the same general market and 
(2) the delivery of a product on sales directly to consumers by a 
manufacturer or producer at a price consistently lower than the gen- 
eral level of prices charged for such product by the manufacturer’s 
or producer’s own retail outlets and by other retail outlets in the same 
general market which acquire such product from the manufacturer 
or ce 

hus, the Bentley bill is very limited in scope and would apply to 
manufacturers of tires, gasoline, dairy products, paint, glass, and 
other manufacturers who have their own retail outlets and sell directly 
to other retail outlets. 

The purpose is to outlaw alleged unfairly discriminatory practices 
offered by manufacturers to their factory-owned stores and in direct 
sales to consumers in competition with their independent dealers. 

Without objection, a copy of H.R. 2729 together with agency re- 
ports thereon will be included in the record at this point. 
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(H.R. 2729 and reports referred to follows :) 


(H.R. 2729, 86th Cong., 1st sess.] 


A BILL To amend the Federal Trade Commission Act so as to prohibit certain practices 
in commerce a any manufacturer or producer who distributes his product in ¢om. 
merce through his own retail outlets, direct to consumers and also through other retail] 
outlets 


Be it enacted by the Senate and House of Representatives of the Unitea 
States of America in Congress assembled, That the Federal Trade Commission 
Act is amended by redesignating sections 17 and 18 as sections 18 and 19 re- 
spectively and by inserting immediately after section 16 the following new 
section : 

“Sec. 17. (A) In any case in which a manufacturer or a producer distributes 
his product in commerce through his own retail outlets and also through other 
retail outlets it shall be unlawful for such manufacturer or producer to deliver 
such product to his own retail outlets at a price which consistently is lower than 
the general level of prices charged for such product to other retail outlets ip 
the same general market which acquire such product from such manufacturer 
or producer. 

“(B) In any case in which a manufacturer or a producer who distributes his 
product in commerce sells direct to consumers it shall be unlawful for such 
manufacturer or producer to deliver such product at a price which consistently 
is lower than the general level of prices charged for such product by his own 
retail outlets and by other retail outlets in the same general market which 
acquire such product from such manufacturer or producer. 

“Any violation of this section shall be deemed to be an unfair method of 
competition in commerce and an unfair and deceptive act or practice in com- 
merce within the meaning of section 5 of htis Act.” 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D.C., April 20, 1959. 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, House of Representa- 
tives, House Office Building, Washington, D.C. 


My Dear Mr. CuHarrRMAN: This is in reply to your letter of February 9, 1959, 
requesting the views of the Bureau of the Budget on H.R. 2729, a bill to amend 
the Federal Trade Commission Act so as to prohibit certain practices in com- 
merce by any manufacturer or producer who distributes his product in commerce 
through his own retail outlets, direct to consumers and also through other retail 
outlets. 

The Federal Trade Commission and the Department of Justice and Commerce 
have raised important objections to the legislation. The Bureau of the Budget 
is in general agreement with the views of these agencies and recommends against 
the enactment of H.R. 2729. 

Sincerely yours, 
PHILLIP 8. HUGHEs, 
Assistant Director for Legislative Reference. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DepuTY ATTORNEY GENERAL, 
Washington, D.C. 
Hon. Oren HARzRIs, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


Dear Mr. CuarrMAN: This is in response to your request for the views of 
the Department of Justice concerning the bill (H.R. 2729) to amend the Federal 
Trade Commission Act so as to prohibit certain practices in commerce by any 
manufacturer or producer who distributes his product in commerce through his 
own retail outlets, direct to consumers and also through other retail outlets. 

The bill would amend the Federal Trade Commission Act by adding a new 
section which would make it unlawful for a manufacturer or producer distribut- 
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ing his product through his own retail outlets to deliver such product to his own 
retail outlet at a price “which consistently is lower than the general level of 
prices charged for such product to other retail outlets in the same general 
market.” The section would also make it unlawful for a manufacturer or pro- 
ducer who sells direct to consumers “to deliver such product at a price which 
consistently is lower than the general level of prices charged for such product 
py his own retail outlets and by other retail outlets in the same general market.” 

Section 5 of the Federal Trade Commission Act prevents unfair methods of 
competition in commerce and unfair or deceptive acts in commerce. The De- 
partment of Justice has consistently taken the position that specific practices 
should not be singled out but rather the Federal Trade Commission should be 
free to deal with any practices as they may arise under the general proscriptions 
of section 5. 

The practices toward which this bill is directed appear to involve the selling 
methods of a manufacturer or producer. It is believed that the proposed legis- 
lation, rather than remedying the particular practices toward which it is directed, 
would create confusion due to the ambiguity in its terminology. Due to the 
complexities of modern business the term “retail outlets” would seem to be 
subject to varied interpretations. Also, the term “consumer” could encompass 
numerous types of customers. For example, it might be restricted to someone 
who ultimately uses the product for his own consumption or it might include 
someone who intends to incorporate it into a product manufactured by him. 

The bill does not contain any criteria by which to determine the meaning of 
the phrase “consistently lower than the general level of prices.” For a manu- 
facturer or producer selling “direct to consumers” to determine the “general level 
of prices” might require a close check upon the sale of his product “by other 
retail outlets” and, by such practice, possibly act in a manner inconsistent with 
the Sherman Act. 

In the light of the foregoing considerations, the Department of Justice is 
opposed to the enactment of the bill. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
LAWRENCE E. WALSH, 
Deputy Attorney General. 


FEDERAL TRADE COMMISSION, 
Washington, April 20, 1959. 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


Deak Mr. CHAIRMAN: This is in reply to your letter of February 9, 1959, re- 
questing a report upon H.R. 2729, 86th Congress, 1st session, a bill to amend the 
Federal Trade Commission Act so as to prohibit certain practices in commerce 
by any manufacturer or producer who distributes his products in commerce 
through his own retail outlets, direct to consumers and also through other retail 
outlets. 

The bill would amend the Federal Trade Commission Act to declare two types 
of pricing practices unlawful and unfair methods of competition in commerce 
and unfair and deceptive acts or practices in commerce within the meaning of 
section 5 of that act. These practices would be stated in two proposed sub- 
sections to a revised section 17 of the Federal Trade Commission Act. In 
substance, they are— 

(a) The delivery of a product by a manufacturer or producer to its own 
retail outlets at a price which consistently is lower than the general level of 
prices charged by it for such product on direct sales to other retail outlets in the 
same general market. 

(b) The delivery of a product on sales directly to consumers by a manufac- 
turer or a producer at a price consistently lower than the general level of prices 
charged for such product by the manufacturer’s or producer’s own retail outlets 
and by other retail outlets in the same general market which acquire such 
product from said manufacturer or producer. 

The proposed legislation would have limited applicability. Only manufacturers 
or producers may be held to violate its provisions and to do so, under sub- 
section A, they must not only have their own retail outlets, but must also 
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sell directly to other retail outlets. This latter requirements appears manifest jp 
the following language of the bill: “other retail outlets in the same genera} 
market which acquire such product from such manufacturer or producer,” 
Under subsection B, the manufacturers or producers must either have their own 
retail outlets or sell directly to other retail outlets, and, in addition, must sel 
directly to consumers. Large distributors not engaged in manufacturing would 
not be covered although engaged in identical practices as here condemned. 

There are relatively few manufacturers or producers who maintain their own 
retail outlets in addition to distributing directly to independent retail outlets, 
There are even fewer which, in addition, sell directly to consumers other thap 
through retail stores. Some instances of such means of distribution are to be 
found in the tire, oil, and dairy industries . 

An area in which the proposed legislation would be particularly applicable ig 
where there are large commercial consumers for the product involved. For 
example, in the tire and oil industries direct sales are made to taxicab and 
trucking companies, usually termed “fleet accounts.” To the extent that the 
purpose behind the bill may be to require this particular market to be serviced 
by independent retail outlets, the proposal would depart from the principles of 
our free enterprise system by dietating channels of distribution. The means of 
forcing the particular channel of distribution is inconsistent with the principles 
of the Clayton Act which permits price discriminations which are cost justified, 
inasmuch as the present proposal would require a manufacturer or distributor to 
sell at the same price as a retailer, thus ignoring the economies or cost savings 
of direct distribution. 

This forcing of channels of distribution would, for example, in a situation 
where a manufacturer of building supplies sells directly to hardware stores and 
to construction firms, require a large construction firm to buy many of the items 
used in its construction work from hardware stores which carry small supplies 
of such products for do-it-yourself customers or to pay the manufacturer the 
same price charged by hardware stores on their relatively small sales. 

H.R. 2729, by allowing retailers to dictate a retail price to manufacturers 
who sell directly to consumers, would go even further than so-called fair-trade 
legislation which would allow resale price maintenance by manufacturers. This 
bill would prohibit a manufacturer from basing his price upon the economies of 
the situation, and instead would require him to relate his price to factors out- 
side of his control. 

If the bill were enacted, a manufacturer or producer who wished to preserve 
his right to sell directly to large customers at a price which he could freely 
determine, could eliminate direct sales to retail outlets and restrict his sales of 
products ultimately intended for retailers to warehouse distributors or whole 
salers. Thus, instead of inuring to the benefit of independent retailers, the pro- 
posal could have a very detrimental effect, by eliminating any cost saving which 
might presently be available to them by means of their direct purchases. 

An essential element upon which enforcement of subsection A depends is the 
price at which a manufacturer or producer delivers a product to his own retail 
outlets. As a practical matter, one does not sell to himself. Accordingly, the 
price at which a manufacturer or producer delivers to his own retail outlets may 
be an arbitrary or bookkeeping matter and need not control the price at which 
those outlets resell to the consuming public. Consequently, manufacturers could 
deliver to their own retail outlets at the same price at which deliveries are made 
to other retailers, but the manufacturer-owned retail outlets could resell at a low 
markup which no independent retailer could meet. Indeed, the manufacturer- 
owned retail outlets could sell at cost or at a loss with respect to the price at 
which products were delivered to them. 

An additional determination essential to be made in ascertaining whether 
there would be a violation is whether the lower price “consistently is lower 
than the general level of prices.” The phrases “consistently is lower than” 
and “general level of prices’ are so indefinite that much litigation as to their 
meaning is to be anticipated. But whatever its ultimate interpretation, the 
phrase “general level of prices” would appear to preclude a manufacturer selling 
directly to consumers from meeting the price competition of a retailer of his 
product who consistently sells below the general level of prices in a market 
area. On the other hand, the phrase “consistently lower than” would apparently 
allow a manufacturer to alter the price to its own retail outlets on particular 
shipments earmarked for favored customers, or to sell directly to favor con- 
sumers at prices lower than the usual direct price to other direct-account 
consumers. 
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Subsection B contains what we think is a conflict in practical concepts. We 
have reference to sales “direct to consumers” and sales by a manufacturer’s 
“own retail outlets.” In our opinion, retail sales by a manufacturer’s own 
retail store are, at law, sales direct to consumers. The distinction contained in 
the proposed bill casts some doubt in this area and could possibly affect the 
administration of the Federal Trade Commission Act as well as the Clayton Act. 

Subsections A and B differ with respect to their interstate commerce cover- 
age. Subsection A is in terms of a manufacturer or producer who distributes 
his products in commerce through his own and other retail outlets. Subsection 
B is in more general terms of a manufacturer or producer who distributes his 
products in commerce. In addition to this inconsistency between subsections 
A and B, the bill is not clear as to the interstate coverage intended. It is not 
certain whether it would be necessary to show that the challenged transactions 
were themselves in commerce, that the transactions took place with respect to 
products which had been in commerce or merely that the manufacturer or 
producer was engaged in commerce in the distribution of products. 

For all the reasons stated above, the Commission is of the opinion that en- 
actment of H.R. 2729 would not be in the public interest. 

By direction of the Commission. 

JOHN W. GwyYNNE, Chairman. 


N.B.—Pursuant to regulations, this report was submitted to the Bureau of 
the Budget on March 27, 1959, and on April 20, 1959, the Commission was 
advised that there would be no objection to the submission of the report to 
the committee. 

RosBeRT M. PARRISH, 
Secretary. 


THE SECRETARY OF COMMERCE, 
Washington, D.C., April 23, 1959. 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, 
Washington, D.C. 


Dear Mr. CHAIRMAN: This letter is in reply to your request of February 9, 
1959, for the views of this Department with respect to H.R. 2729, a bill to amend 
the Federal Trade Commission Act so as to prohibit certain practices in com- 
merce by any manufacturer or producer who distributes his product in commerce 
through his own retail outlets, direct to consumers and also through other retail 
outlets. 

The Department of Commerce recommends against enactment of this bill. 

If enacted, H.R. 2729 would apply to any goods in commerce. It would be 
an “unfair method of competition” under the Federal Trade Commission Act 
for a manufacturer, who sells his product through his own as well as other 
retail stores, to price his product to his own stores at a consistently lower price 
than that which he charges other retail stores in the same general market. 
When he sells direct to consumers, it would be unlawful for him to do so ata 
delivered price which consistently is lower than the general level charged by | 
his own or other retail outlets to consumers in the same general market. 

The purpose of the bill appears to be to equalize prices charged the consumer 
for the same goods by the independent retail store, by the manufacturer-owned 
store, and by the manufacturer when he sells direct to the consumer. 

This elimination of price competition between retailers horizontally would be 
attempted by legally requiring the manufacturer to adjust his prices at two 
different levels of trade (if necessary) to conform with some “general level of 
prices” “in the same general market.” Presumably both the price level and the 
market would be determined by the manufacturer, subject, however, to the 
scrutiny and control of the enforcing Federal agency. 

We believe that, except for the provision requiring sales to his own retail 
outlet at the same price charged other retailers (which provision would probably 
of itself have little effect), the bill is diametrically opposed to the present 
antitrust and business practice laws and philosophy. 

The Department sees no justification, particular or general, for this proposed 
departure from our free enterprise system, which encourages the research for and 
use of more efficient systems of distribution and the selection of combinations 
of trade outlets to meet the changing requirements of marketing methods. 

For these reasons we recommend against enactment of H.R. 2729. 
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We have been advised by the Bureau of the Budget that it would interpose 
no objection to the submission of this report to your committee. 
Sincerely yours, 


F. H. Mvuetier, 
Under Secretary of Commerce. 

Mr. Mack. It is my understanding that the sponsor of the legisla- 
tion will not be available for a few minutes. Therefore, our first 
witness will be the vice president of the National Federation of Inde- 

ndent Business, Mr. George Burger, who, I understand, is interested 
in the legislation. 

Mr. Burger, it has been customary to have witnesses properly 
identify the organization they represent and their position, and I am 
certain that you will do that. 


STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT AND WASH- 
INGTON REPRESENTATIVE, NATIONAL FEDERATION OF INDE- 
PENDENT BUSINESS, WASHINGTON, D.C. 


Mr. Burcer. I am George J. Burger, vice president and Wash- 
ington representative of the National Federation of Independent 
Business. I am appearing here solely for the membership of the 
federation. 

We represent independent business and professional people in all 
vocations of the industries from all parts of the country. We have 
the largest directly supporting membership of any business organi- 
zation in the country. ‘The membership totals at this moment. a little 
in excess of 130,000—all independent business and professional men— 
all voting members, so that when I appear here today I am speaking 
officially for in excess of 130,000 independent businesses of all de- 
scriptions. Our members, and they alone, determine our stand on 
national legislation and issues by their signed mandate ballots which 
they lay right on your desks at Washington, D.C. We are the only 
business organization of this kind. 

Mr. Chairman, it is our hope when these hearings are concluded 
that there will be no delaying action by the committee in making its 
report on H.R. 2729, properly termed the “equal pricing” bill. Let 
it be understood by the committee that this measure has one, and only 
one, aim: making certain that the independent businessman who 1s 
forced into competition with factory-owned stores operated by his 
supplier gets an even break on the buying price of the merchandise 
he handles; in short, gets an even start in his competition with his 
supplier’s factory-owned stores. From then on out it is up to the 
factory-owned store and the independent, by their own individual 
operating efficiency, to establish the retail prices they offer customers. 

I mention the foregoing only to emphasize the fact that this is not 
a “price-fixing” bill, that it is definitely not a bill aiming to hijack 
the public through increased prices. e are all well aware of the 
ravages that constantly increasing price levels are creating in our 
country, and we are not about to suggest anything that would intensify 
this trend. 

As to my authority for being before you, I refer you to our mandate 
No. 246, in which we posed the following issue, with accompanying 
explanations “for” and “against” in a poll of our nationwide mem- 
bership. I am referring to that sheet. 

(The sheet referred to follows :) 
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EQUAL PRICING 

Mr. Burcer. And in the mandate No. 247 we reported the results of 
this poll, based on mandate ballots which the nationwide independent 
business and professional men membership had laid on the desks of 
their Congressmen at Washington, D.C. 

Here’s the national summary of votes on issues in mandate 246. This hag 
been sent to all Congressmen and Senators, all congressional committees, ang 


all agencies and individuals in the executive branch of our Government for their 
information. 


{In percent] 





For | Against | No vote 








ee id oi cn cueendassecascuscbnnsnneeuase 86 11 3 
ee rer eD SENS OUREIITO BRONIOR no. cc nucnceccnnconsunsuésceweaceacus 95 4 1 
3. H.R. 1272: Reduce Government reports burden................-......- 89 8 3 
4. H.R. 686: Insurance payment of estate taxes_-.-....-.....------------- 71 18 ll 
5. 8. Con. Res. 1: Government spending control..................-...--.- 74 20 6 





As to the need for this bill to be made law, take a look at the fol- 
lowing points. 

Mr. Mack. Do you have that broken down in number of votes as 
well as percentage ? 

Mr. Burger. That was the vote sent out at that time. It was prior 
to the 130,000 membership. It was somewhere between 100,000 and 
125,000. 

As to the result of the poll, it is not broken down as to the total 
returns coming in at that point. 

Mr. Drncetx. I think it would be very helpful, Mr. Chairman, if 
we had the number of returns. 

Mr. Burcer. Mr. Dingell, I am glad you bring that up. Once a 
year I go to the head office at Burlingame, Calif., and realizing my 
responsibility on a mandate poll to the Members of Congress, I make 
it my business to check the returns of those national polls and in fact 
I instruct the head office to keep the results of those polls at least 
6 months so that any time we are called before a congressional com- 
mittee we have the facts. 

I would say that the results of the polls average somewhere be- 
tween a minimum of 1814 percent and in some instances as high as 
3314 percent. It is according to the proposition that is presented to 
the members. 

Mr. Drnegetxu. Thank you. 

Mr. Hempui. Have you ever tried to take a cross-section poll of 
consumers on this legislation ? 

Mr. Burcer. We would have no reason, Mr. Hemphill. 

In the first place, we would have no way to reach the consumer. 
That is the first time it has ever been presented to us. We are rep- 
resenting independent business and our poll goes direct to indepen- 
dent businessmen. 

Mr. Hempume. I think that the independent businessmen would 
have some concern over what the consumer thought of any proposed 
legislation. 

{r. Burcer. I quite agree with you. I cannot realize why any in- 
jury would come to the consumer through such type of legislation as 
this. 
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Mr. Hemruut. I have in mind the fact that you have an organiza- 
tion, 2 National Federation of Independent Business, but the con- 
sumer is sort of like the farmer in this land. He is not organized, 
and I am not sure that the fact that he is not organized is to his detri- 
ment when legislation is being considered. 

I am not saying this in criticism, but I wondered if you had made 
any attempt to guide your business or policy according to the wishes 
of the consumer. 

Mr. Burcer. I operated a business from 1909 to 1941. I will say 
that the more in the production field, the more in the retail field of 
all descriptions means that John Q. Public is going to get a lower 
price and a better break than it would with fewer numbers. 

Mr. Mack. We are sorry to interrupt. 

Are you through ? 

Mr. Hempury. Yes. 

Mr. Mack. Are these ballots that you speak of mailed in to your 
Washington office? 

Mr. Burcer. No, sir. They come direct from the member or dis- 
trict chairman to you Members of Congress. 

Mr. Mack. You have a poll in here which is part of your testimony. 

Mr. Bourcer. Exactly. 

Mr. Mack. As I say, I am sorry to interrupt, but I wanted to have 
that clarified. 

Mr. Burcer. We do not come in possession of the ballot at all. 

Mr. Mack. You say that there were 86 percent for and 11 percent 
against. 

Mr. Burcer. Exactly. 

Mr. Mack. Those came to us, is that correct ? 

Mr. Burcer. Exactly. 

Mr. Mack. Then you contact all the Members of Congress? 

Mr. Burcer. No, sir. In each congressional district we have dis- 
trict chairmen who are members. When they send the ballots to you, 
they send a recapitulation sheet and the district chairman sends a 
second sheet of the total ballots cast in his district to our head office. 
That way we are able to get that national poll. 

Mr. Mack. As I understand, these ballots are sent directly to the 
Members of Congress by the individual ? 

Mr. Burcer. Exactly. 

Mr. Mack. And the individual notifies the district chairman? 

Mr. Burcer. Exactly. 

Mr. Mack. As to how he voted ? 

Mr. Burcer. Mr. Chairman, he sends his ballot to the district chair- 
man and the district chairman in turn sends the ballot direct to you 
Members of Congress with the recapitulation sheet, so that we never 
come in possession of the ballot. 

Mr. Mack. Then this district chairman sends his returns to you 
personally ? 

Mr. Burcer. No, sir. He sends the tabulation sheet of the total 
votes in the district. 

Mr. Mack. To whom? 

Mr. Burcer. To the head office at Burlingame, Calif., where they 
make the tabulation. 











10 EQUAL PRICING 


_ Mr. Macs. Thank you. I wanted that point clarified, since it was 
in your statement. 

Mr. Burcer. I am glad ‘ae brought up this question, Mr. Chairman, 
I gave the percentage of the return. It stands to reason that in many 
congressional districts we do not have district chairmen and thogg 
individual ballots come in to you Members of Congress direct 
consequently, it might add to the overall vote for or against the 
proposition. 

Mr. Mack. I was under the impression that it was coming in direct 
from the individual in my district. 

Mr. Burcer. They are coming direct from the district chairmen to 
you Members of Congress. 

Mr. Mack. I was under the impression that they were mailed by 
independent businessmen. 

Mr. Burerr. Exactly. You arecorrect. 

Mr. Mack. Then the copies go to your district chairman and in some 
cases you do not have district chairmen ? 

Mr. Burger. Exactly. In some congressional districts we do not 
have district chairmen. 

Mr. Mack. Thank you. 

Mr. Kerru. Mr. Chairman 

We should receive on the average throughout the country about 
225 of these ballots every time you hold a survey. 

Mr. Burger. I do not get your question. 

Mr. Kerru. There are 436 Congressmen. You multiply that by a 
couple of hundred. You said your average return was 100,000 voting 
on your mandate. 

Mr. Burcer. There are over 100,000. There are over 100,000 ballots 
that go out to the members of the federation and the returns, I said, 
average as low as probably 1814 percent and may run as high as 33% 
percent. 

Mr. Kerrn. Thank you. 

Mr. Mack. You may proceed. 

Mr. Burcer. (1) For the past 30 or more years there has been an 
increasing trend on the part of the big manufacturers, out after con- 
tinued volume and growth at any cost, to open up their directly owned 
and operated, or subsidiary owned and operated, retail outlets, even 
though these might be in competition with their previously established 
independent retail outlets. This trend is continuing. 

(2) The experience of independent retailers who have had to con- 

ete with these outlets has proved the competition of these factory out- 
ets is not just competition—with the weapons held by the mannufac- 
turer, which he usually puts at the disposal of his factory outlets—it 
is just plain economic murder. 

In case you should want proof of this: 

1. Read over the hearings held by the Senate Small Business Con- 
mittee and the Senate Banking and Currency Committee on the 
rubber tire bill—a measure to bar tiremakers from the retail field— 
during the years 1941-46. Page after page of testimony proves that 
when the tiremaker stores go out after business the independent does 
not stand a chance because, due to the fact that the manufacturer has 


manufacturing profit to fall back on, he can operate his stores at or | 


near cost, and will doso. 
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So that the committee will have a full understanding of the birth 
of the manufacturers’ retail stores—well do I recall at that time, 
being an active independent tire dealer handling the product of Good- 

ear and some others, and at the same time president of the Tire 
Dealers National Association, we discovered the operation of these 
retail stores in New York City; Newark, N.J.; Columbus, Ohio; Pitts- 
burgh, Pa.; and Springfield, Ill. (1925). When we discovered this, I 
immediatel requested a conference with the then sales manager of the 
Goodyear Tire & Rubber Co., the late L. C. Rockhill. I questioned the 
sustification for the establishment of these stores. Goodyear, like 
many others, had efficient independent dealer distribution nationwide 
serving the requirements of the public in a most satisfactory way. I 
further advised him that if this was the trend it was the beginning 
of the end of independent tire dealers. He was most alarmed that 
I would broadcast any such statement. 

He stated to me at that time that the reason for the establishment 
of these stores was that they had taken, as an example, the successful 
operation of the retail stores by a well-known paint company. He 
mentioned at the time a certain leading brokerage house promoting 
stock in that paint corporation. 

Mr. Chairman, at this point I have here an original letter of the 
Goodyear Tire & Rubber Co., dated August 1, 1925. It is addressed 
tome: 

Grorce J. BURGER, 
President of the National Tire Dealers’ Association, 
242 West 56th Street, New York, N.Y. 

Dear Mr. Burcer: The Kerns Tire Shop was started by Mr. P. A. Kerns who 
was formerly the Goodyear branch manager in Buffalo. 

The doctors informed him that his wife could no longer live in Buffalo on 
account of the climate. But the seashore climate in New York agrees with her 
very well and he wanted to move there. 

Mr. Kerns had some money of his own and wanted to go into the retail tire 
business. He did not have quite enough to swing the deal that he wanted to 
swing and Goodyear has assisted him in making up the necessary finances—just 
as we are always willing to do for our worthy employees who are desirous of 
going into business, handling our line. 

There is nothing different about this proposition than what we have done for 
other employees at various times in the past, and what I believe most any company 
would be willing to do for an employee of theirs under similar circumstances, 


Now, Mr. Chairman, I had reason to check up the files. [had to go 
back to as early as 1925. I am quoting from an original memorandum: 


At a meeting with Mr. Rockhill, sales manager of the Goodyear Tire & Rubber 
€o., Akron Ohio, on the above date, Mr. Rockhill calling on me without being 
requested at which time I took up with Mr. Rockhill the question of Goodyear 
entering the retail field. He mentioned that the Kerns Tire Shop, etc. would 
have no better concession being a Goodyear dealer but that during the upheaval 
in Goodyear Tire & Rubber Co. some few years ago, there were a lot of men, 
employees of theirs, whose positions were reduced, etc. and now that Goodyear 
was getting back on its feet, these men either were satisfied in remaining in 
their present positions or they had expectations of starting in business for them- 
selves, and where they desired to go into business and handle Goodyear lines, 
the Goodyear Co. would advance them the necessary finances. Mr. Rockhill fur- 
ther advised that Goodyear does not intend to enter the retail field direct nor 
does it intend to have its dealers, some 30,000 in number, feel that their day as 
dealers is over. He further advised that it may be possible through these com- 
pany-owned stores that they may be able to add a better tone to a dealer’s business. 
He cited the experience of the Sherwin-Williams Co. and I advised Mr. Rockhill 
that I had been advised that the Sherwin-Williams paint stores were a failure and 
that they were closing them up faster than they opened them. Mr. Rockhill main- 
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tained that tire merchandising, the way it was handled by tire dealers in the 
different cities, was not progressive. 

I brought to the attention of Mr. Rockhill, why this sudden change in the 
following different cities, Memphis, Tenn., Columbus, Ohio and Pittsburgh, Pa. 
and New York City, two distinct establishments? Mr. Rockhill advised me of 
places in Syracuse, N.Y., Lima, Ohio, and Birmingham, Ala. These were places 
that we did not know of. I also wanted to know why this sudden change in 
financing old employees of their company? I advised Mr. Rockhill that it looked 
to me like the handwriting on the wall, that the day of the dealer was pretty 
nearly over, and that if this kind of competition was to continue, it would be 
met by other rubber manufacturers. Mr. Rockhill said that he would not want 
under any consideration to disturb the 30,000 dealers they have by having a 
bulletin go out that the Goodyear Tire & Rubber Co. have entered the retai} 
field, but I do know in checking Dun & Bradstreet reports of some of these 
stores, that they are in other places that they have not mentioned, namely, 
northern New Jersey, and I believe as we dig further we will find them in q 
great many more places. 

“JT asked Mr. Rockhill, ‘What is to prevent Goodyear Tire & Rubber Co. when 
the time is right, to advise the public that “we are in a position to furnish you 
with tires through our own company stores”? He said that Goodyear has no 
expectation of ever doing this, nor have they the finances to establish some 
30,000 stores in the United States.” 

The conversation ended into other matters pertaining to retail tire stores. 

I suggested to Mr. Rockhill that there may be a special board meeting and 
would he care to attend if he were called upon. He said he had already planned 
a trip and could not get there before next Thursday but he would favor attending 
the board meeting after this time. If not he could delegate a proxy to attend 
this meeting. 


Now, Mr. Chairman, I want it to be put in the record at this time 
that I wrote at that time as president of the National Tire Dealers 
Association, an honorary office in that association. I have their letter 
to me dated September 21, 1925, giving their position on the question 
of company-owned stores. 

Mr. Mack. Is that an original letter or a copy ? 

Mr. Burcer. That isa copy of the original letter. 

Mr. Mack. That isa copy of the original letter ? 

Mr. Burger. Exactly. 

Mr. Mack. Without objection, that may be entered into the record. 

(The letter referred to follows:) 


UnITED STATES Russer Co., 
New York, September 21, 1925. 
Mr. Gro. J. BURGER, 
President, National Tire Dealers Association, 
New York City. 


Dear Mr. Burcer: In reply to yours of the 17th, while we do not make a 
practice of retailing tires from our branches, we do sell some national and 
large corporation accounts direct. We endeavor to favor the dealers with this 
business wherever possible, but as you know, there are some instances where these 
accounts insist on buying direct from the manufacturer, and as the manufacturers 
have generally shown a disposition to deal with them direct, we have done like- 
wise. 

Very truly yours, 
F. F. SHuGART, 
Second Vice President. 


Mr. Burerr. I have also a copy of an original letter dated August 


12, 1925, signed by the manager of merchandising, Tire Division, of 
the Goodrich Rubber Co. 


Dear Mr. Burcer: The only expression that would be suitable for me to give 
you in reply to your August 10 letter is the plain statement that the Goodrich 
Co. does not maintain any retail organizations, either directly or indirectly, nor 
do we subsidize any dealer in any similar relationship. 
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As we have often assured you, the Goodrich Co. believes that the dealer is 
the right means for the distribution of tires to the public and it is our intention 
to cooperate actively in any movement having to do with the welfare of this 
yery essential element in the industry. 

With best personal regards, I am 

(Signed) W. A. JoHNSON. 


I have two other copies of an original letter from the Dunlop Tire 
& Rubber Corp., dated September 18, 1925, and one from Firestone 
Tire & Rubber Co., dated October 7, 1925, that I would like to have 
put in the record. 

They are both originals. 

Mr. Mack. Without objection, they may be put in the record. 

(The letters referred to follow :) 


DunLop TrrE & RUBBER CorRP. OF AMERICA, 
Buffalo, N.Y., September 18, 1925. 
Mr. Geo. J. BURGER, 
President, National Tire Dealers’ Association, 
New York City. 


Dear Mr. BurGer: Replying to your letter of September 17, this seems to be a 
subject for each individual tire company to work out its own salvation. 

The policy taken by this company, which I believe is a right one, is that of 
not competing with our customers and if this company undertakes direct re 
tailing itself, it would then seem to be competing with its customers. I believe 
that a tire, which is a thing that requires a good deal of field service, is not the 
kind of commodity that could properly be sold direct by a manufacturer, and 
I agree with you that the industry as a whole could be benefited if tire com- 
panies do not aim to do direct retailing. There are, of course, times when, for 
financial reasons, a tire company has to take over the operation of a given 
dealer, but I believe it is generally their desire to put the dealer on his feet 
as quickly as possible and then turn the business back to him again. 

Kindest regards. 

Very respectfully, 
BD. B. GERMAIN, President. 


FIRESTONE TIRE & RvuBBER Co., 
Akron, Ohio, October 7, 1925. 
Mr. Gro. J. BurGER, 
President, National Tire Dealers’ Association, 
New York City. 


Dear Sir: Upon my return to the office, I find your letter of September 17. 

I feel quite sure our attitude is the same as yours, insofar as we are solely 
interested in improving the dealer’s business. We have no desire, and never have 
had, to reap additional profit on retail tire sales to the consumer. 

We have found it necessary, in some few instances, to assist dealers in certain 
cities to establish their business, but this has been done wholly in the spirit of 
developing better merchandising and assisting the dealer to make more profit 
in the tire business. 

If a manufacturer was unable to secure the proper representative in a given 
community, and would assist a dealer in opening a store solely for his profit and 
competition thus created was clean and high grade, I am sure other competitors 
would not consider it unfair competition. 

You can rest assured our company is bending every effort possible to assist 
dealers building up better business on a more profitable basis, and we would not 
countenance the retailing of tires for our own personal gain—more profit in addi- 
tion to that which we could normally expect in the sale of the tire to the dealer. 

Yours very truly, 
FIRESTONE TIRE & RUBBER Co., 
FRANK K. STarBuck, 
Sales Department. 


46397—59——2 
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Mr. Burcer. Mr. Chairman, a few months later, the dealers met 
in annual convention at the Chase Hotel, St. Louis, Mo. The subject 
matter before the Nation’s dealers in that convention was the entrance 
of the manufacturer in the retail field, not alone through their retaj] 
stores but in their expanded operation in direct sales to the ultimate 
consumer (commercial accounts). 

Well do I recall that historic meeting and that at that time B. F, 
Goodrich Co., one of the major rubber companies, was without an 
company-owned stores. Their officials watched the action of that con- 
vention and told me in plain words that if the dealers did not take an 
affirmative stand to condemn the operations of these stores that the 
Goodrich Co., in due time, would open up a similar chain of stores, 

Competent legal authority had rendered opinions to the dealers that 
if they did not take affirmative action in opposition to this move they 
would sooner or later drive a nail in their coffin. No affirmative action 
was taken by the dealers in this convention and it might be found that 
this was due to certain intrigue or pressure. 

I think it is necessary that we review the high spots in that major 
case of the Federal Trade Commission, Docket No. 2116, dated March 
5, 1936. It may be found that this was one of the most major antitrust 
actions since the earlier action on the Standard Oil of New Jersey 
case. 

There was in existence at that time a contract relationship between 
the Goodyear Tire & Rubber Co. and Sears, Roebuck & Co. Under 
that contract Goodyear manufactured a private brand tire for the 
Sears company, known as All-States, and to a degree that contract 
may have established or laid the foundation for the tremendous 
growth of the Sears company during these past 30 years. 

The Goodyear president stated in the Commission’s report, which 
comprises 100 pages: 

The great body of Goodyear dealers, through which Goodyear tires are 


marketed, constitutes unquestionably, we think, the most efficient medium of dis- 
tribution and service available to the tire consuming public the world over. 


The Commission’s report continues: 


During the years indicated below respondent had the following number of 
sales contracts with service station dealers who were furnished tires by the 
various factories of respondent : 


Contracts Contracts 
nt Ata sd Shania akin enriches Re ae. cinsisniasbennsthtdebuveh nies bebeubiiisea 25, 621 
ON a i cel a acl Sa Ba ae > aa ee eee preer Sete 24, 664 
i BE iantic nlicncstheasonnmeoncte scockdneiaedehaaie 125, 000 
ict katate Ehlers titi 24, 946 


2 Approximately. 

The exact total of service station dealers in the entire United States in 1926 
is not known, but the most reliable estimate is 100,000. 

At that point, Mr. Chairman, I do not want that 100,000 figure tied 
up with the present tire distribution which includes probably 100,000 
more independent gasoline retail dealers. 


When respondent sells tires to its service station dealers as hereinbefore de 
scribed, its ships the tires by freight, express, and truck from the respective 
factories located at Akron, Ohio, Los Angeles, Calif., and since 1929 at Gadsden, 
Ala., either direct to the customer or to branch warehouses located in the prin- 
cipal distributing centers of the United States from which said tires are dis- 
tributed to the respective customers located in the territory contiguous to these 
branch warehouses; and there has been and now is a continuous course of inter- 
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state commerce in tires flowing from the factories of respondent to respondent’s 
customers located throughout the several States of the United States. 

Respondent’s competitors, hereinbefore named, in 1926, and prior thereto, fol- 
lowed generally the same system of sale and distribution as followed by the 
respondent as described herein, recognizing the independent retail tire dealer 
as the most efficient medium of distribution and service available for the tire- 
consuming public, although respondent and some of its competing manufacturers 
had at that time made a few sales to wholesalers and jobbers under private 
brands. Ns 

Firestone established its own retail store outlets as fast as its independent 
dealers became crippled or impotent. Such line of action was open only to man- 
ufacturers who had extensive financial resources such as respondent and Fire- 
stone. Firestone actually spent between $25 million and $30 million in the 
establishment of company-owned stores and in their operation as retail sales 
agencies has sustained losses of some $7 million during the period from 1928 
to 1933. Respondent’s experience was quite similar. It likewise invested in 
a string of retail chainstores taking over in the process of its larger independent 
retail dealers in the period between 1927 and 1933, and during that time estab- 
lished more than 200 retail stores. Respondent suffered a loss of about $9,- 
500,000 in the operation of its retail stores. 


I mention this to the committee as it is possible that testimony may 
be presented by rubber manufacturers similar to the statement made 
by the B. F. Goodrich Rubber Co. in its appearance before the Senate 
Small Business Committee during the hearings of that committee on 
June 18 and 19, 1959, as to their justification for opening these retail 
stores—that the public and also some of the larger buyers demanded 
this service, where they said : 


Retail tire stores operated by tire manufacturers came into being because of 
the economic necessity of maintaining retail distribution in those markets where 
adequate independent dealer representation could not be found. 

A close study and review of the 100-page report FTC docket 2116 
dated March 5, 1936, “In the Matter of the Goodyear Tire & Rubber 
Co.” will show the present operation of leading tire manufacturers 
definitely discloses that the pattern they are using now in destroying 
the lifeblood of efficient independent tire sales and servicing institu- 
tions is exactly the same pattern they were using in the first instance 
in the contract relationship of the Goodyear Tire & Rubber Co. with 
the Sears, Roebuck Co. 

The same pattern is now being carried out in full force by certain 
major rubber companies, either through their own retail establish- 
ments or direct deals to commercial users as was done in every move 
made during the life of the Goodyear-Sears contract, and such moves 
duplicated by other leading tire manufacturers as it applied, at that 
time, to the bulk of the business—passegner tire renewal sales. 

The FTC reports in docket No. 2116, as follows: 


Of the total industry sales of replacement tires, independent dealer sales were: 


Percent 
Pbaas Seto i SOO) TORN S01 ls be ese AT 69.3 
EE a eee 2 eee ee ek NOR ek te i ee 66.3 
to aay SOO I ei ieee Thc cnannerins: el phen nat Ec dal eae 64.5 
Adi taco ee tgaset ines ae ee 45'S Daa 5 ee ee 63. 8 


Particularly note, Mr. Chairman, that in 1926 the dealers were 
handling 89.8 percent and in 1933 it dropped to 63.8 percent. 
_ Mr. Chairman, as to the need for justifiable relief from the monopo- 
listic actions by certain major rubber companies through Govern- 
ment help or law, I am calling to the attention of the committee the 
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front page of the National Independent, which publication hag ng- 
tional distribution in the rubber tire industry. I am referring to the 
issue of September 1941: “Asks Action by FTC.” 

Then note issue of July 1944, “Exposé of Tire Company-Store Com- 
petition. 

November 1947 issue of the National Independent discloses: “Ip- 
creases in CO’s, Direct Truck Tire Sales, Types of Customers Sold, 
Tell Real Story.” 

Then note October 1950 issue—reprint of issue of May 1941~— 
“Dealers Blast CO’s.” 

(The publications referred to have been placed in committee files.) 

Mr. Burcer. With reference to the lead story in the November 
1947 issue of the National Independent, it is interesting to note that 
this analysis of a release made by Dr. Warren W. Leigh of the Uni- 
versity of Akron, in substance, was compiled by a then staff member 
of the House Small Business Committee. I cite this because it may 
be found that every so often these major rubber companies, to justi 
their operations, quote the reports issued from Dr. Leigh of the Uni- 
versity of Akron. 

It is to be noted that his figures were used by the B. F. Goodrich Co, 
in their statement before the Senate Small Business Committee on 
June 19, 1959. 

Mr. Chairman, I want to have inserted in the record at this time, 
a copy of the original from Dr. Warren W. Leigh furnished to the 
Small Business Committee on June 11, 1959. It was furnished to Mr. 
Eugene Foley, counsel, Subcommittee on Retailing Distribution and 
Fair Trade Practices of the Select Committee on Small Business, 
USS. Senate. 

Mr. Chairman, on that point, Dr. Leigh says: 

The total figure in each category is the average annual of the category for 
the years indicated. The sales of each group are then broken down to show 
the volume of independent dealers versus other types of distribution. The 
method employed is that indicated on page 29 of my affidavit submitted in 
the U.S. District Court, July 1955, in the matter of the Quantity Limit case. 

Mr. Chairman, I am amazed that when the statement was filed with 
the Federal Court in the Quantity Discount case for the rubber tire 
industry under the Robinson-Patman Act that the Federal Trade 
Commission did not take it upon itself to go in and have those figures 
thoroughly explored. 

In the same letter to the Senate Small Business Committee, Dr. 
Leigh says: 

The tables are self-explanatory. You can readily see that the independent 
dealer segment has remained remarkably stable since the 1940’s and that this 
segment of the market is larger today than it was during the latter 1930's. It 
is also obvious that the manufacturers’ stores have remained particularly stable 
raee the 1940’s and are considerably lower than they were during the earlier 
per ° 

From Dr. Leigh’s own figures, Mr. Chairman, that he supplied to 
the Senate Small Business Committee in 1948, the dealers’ position in 
replacement sale was 49 percent. 

rom his own figures in 1958, the dealers’ position was 43 percent. 
So if he calls that stable and the downward trend continues, then I 
do not know what the word “stable” means. 

In a study made by A. D. H. Kaplan of the Brookings Institution, 
1953, Mr. Kaplan took 1 year—1951. His figures showed that the 
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dealer- and the company-owned store percentages combined accounted 


for 38.8 percent of the total domestic market (p. 20 of the report). 
This in itself is a difference of 15.7 percent from the figures of Dr. 
Leigh in 1 year—1951. 

I mention that. 

I want that, Mr. Chairman, to go in the record. 

(The documents referred to follow :) 


APPENDIX II 


Dr. WARREN W. LEIGH, 
MANAGEMENT CONSULTANT, 


Akron, Ohio, June 16, 1959. 
Mr. EvGENE FOLEY, 


Counsel, Subcommittee on Retailing, Distribution, and Fair Trade Practices, 
Select Committee on Small Business, U.S. Senate, Washington, D.C. 


Dear Mk. Fotey: Pursuant to your request of Saturday, June 13, 1959, I am 
submitting herewith sales of automobile tires by channels of distribution for 
the years 1948 to date. These data will bring the facts of my 1948 study up to 
date. 

The footnotes on these tables will explain their derivation and the nature of 
the major distribution categories given. You will note that the breakdowns 
of the data are not as detailed as they were in the 1947 study and that some 
groups have been combined. 

Anyone studying these data, it seems to me, can only conclude that the tire 
market is an active one as well as a very competitive one. 

In the course of our conversation last Saturday, you will recall that although 
I emphasized the dynamic nature of distribution in this industry, I stated that 
the small independent retailer is of predominate importance and that his posi- 
tion appears to have been quite stable although the character of his business may 
have altered. To explore this point further I constructed the table entitled 
“Estimated Average Annual Unit Tire Replacement Sales” and the accompany- 
ing percentage table. These tables show the unit and percentage volume of tire 
unit sales made by independent tire dealers and other types for four time periods. 

The total figure in each category is the average annual of the category for the 
years indicated. The sales of each group are then broken down to show the 
volume of independent dealers versus other types of distribution. The method 
employed is that indicated on page 29 of my affidavit submitted in the U.S. 
district court, July 1955, in the matter of the Quantity Limit case. 

The periods cover a span of 25 years. I selected periods of 2 to 5 years for 
three reasons: (1) Averages smooth the year-to-year data and present a clearer 
picture than would annual data; (2) time did not permit me to make annual 
estimates and I question that they would have been as valuable; (3) the first 
period covers the era when the present distribution pattern was beginning to 
crystallize and the final period reflects recent data. 

I collected no data for the war years, 1942-45. During the 1950’s I omitted 
the Korean war years. 

I will not attempt at this time to detail the basis of my estimates. Suffice to 
say that for the early period I had my doctoral dissertation which contained 
some data on the composition of petroleum outlets as of 1934-35. Also, there 
is the information from the Standard Oil of California case as to the relative 
volume of tire sales of company-owned service stations in 1933. 

For my affidavit I did considerable research as to the position of independent 
tire dealers for the year 1947. These researches were considered in making 
estimates for 1941 and 1946-49. My knowledge of the subject and certain items 
of specific information have been used in making 1950 estimates. I feel that 
these estimates are reasonably close to fact. 

The tables are self-explanatory. You can readily see that the independent 
dealers segment has remained remarkably stable since the 1940's ana that this 
segment of the market is larger today than it was during the latter 1930’s. It 
is also obvious that the manufacturers’ stores have remained particularly stable 
since the 1940’s and are considerably lower than they were during the earlier 
period. 

I hope that these materials will be of value to you. 

Sincerely yours, 


WARREN W. LEIGH. 
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Exuisit 13(b) 


Estimates of tire replacement unit shipments (excluding military) by manufac- 
turers at wholesale by channels, 1948-58 * 





———, 


1950 
Channel 






Oil companies ? (under TBA contracts) --- 
Manufacturers’ brands.--...........-- 
ET TIE nn. enn ccweemocanes 
Chain and mail order 3_........-..---..--- 
Tire manufacturers’ stores 4............--- 
Department stores, cooperatives, direct, 


_—e eh 
Bro sana 
= OO AAPAwaeo 

















Ta ail inated 100.0 56, 808 | 100.0 
1953 
Oe eo iin cp css bond sccab- ep 10, 708 25.3 12, 659 24.0 13, 426 4.9 
Manufacturers’ brands. 5, 036 11.9 6, 934 13.2 7,512 13.9 
Distributors’ brands--- 5, 672 13.4 5, 725 10.8 5, 914 1.0 
Chain and mail order ---- 7, 525 17.8 10, 532 20.0 10, 706 198 
Tire manufacturers’ stores -----.-..------- 3, 468 8.2 4, 490 8.5 4, 691 8.7 
Department stores, cooperatives, direct, 
Stee ee et Seen ton eceans 1,015 2.4 1, 212 2.3 1, 645 3.0 
Distributors and dealers....-.......-.---- 19, 579 46.3 , 904 45.2 23, 513 43.6 
SL ait uineniiadiditinaischioemndonwan 42,295 | 100.0 52,797 | 100.0 53, 981 100.0 
1954 1955 1956 
Duienneiees. 35413 - is. - oie ss 5 sce] 13, 985 25. 5 15, 104 25.7 15, 839 25.7 
Manufacturers’ brands-_.............-- i 7, 524 13.7 7, 875 13.4 8, 147 13.2 
Distributors’ brands---.......-...---- 6, 461 11.8 7, 229 12.3 7, 692 12.5 
Chain and mail order_-.._...........--.--- 10, 155 18.5 10, 878 18.5 11, 341 18.4 
Tire manufacturers’ stores-_.-.......-- Se 4, 425 8.1 4, 748 8.1 4,7! 7.8 
Department stores, cooperatives, direct, 
i  aumenantl 1, 254 2.3 1, 470 2.5 1, 663 27 
Distributors and dealers--.-..........-..-. 24, 064 45.6 26, 556 45. 2 27, 919 45.4 
FT ance ans wtinsina ste ieeineGmniiiiion 54,783 | 100.0 58,756 | 100.0 61, 542 100.0 





Oil companies - - ----__- bead dst ae. 17, 252 26. 6 
Manufacturers’ brands. ----..-...---- 8, 980 13.8 
Distributors’ brands. .----.......---..-- 8, 272 12.8 
Chain and mail order___--...........-.--- 11, 769 18.2 
Tire manufacturers’ stores. _-__.-__--- Ps 5, 286 8.2 
Department stores, cooperatives, direct, 
aie el i pla ndinnets 1,817 2.8 2, 444 3.5 
Distributors and dealers. -_...._..-_...---- 28, 657 44.2 30, 416 43.3 
ND le BE ee re eta 64, 781 100. 0 70, 197 TED. B Néncene-qsielpabnene 





1 This table portrays manufacturers’ distribution patterns in terms of certain broad classifications of dis- 
tributors or recipients. The data are based on reports from manufacturers and large distributors. The 
coverage varied by years but included from 82 to 94 percent of replacement shipments. 

2 This classification includes only oil companies buying or handling tires under a buying contract or com- 
mission arrangement. These data do not reflect service station tire sales for many oil outlets sell manu- 
facturers’ tires on a dealer basis. 
to _ a or catalog sales declined rapidly after 1940, so these sales have been combined with ‘‘ Chains” 

to 1 grouping. 

4 These data refiect retail and commercial sales of the stores only. Dealer sales are excluded and are 
reflected in the ‘‘ Dealer’ or other appropriate category. 

5 Most classifications are more easily definable than ‘‘ Distributors and dealers.” 


This group constitutes 
@ broad, varied, and fluid group. 


It includes well-known, large tire dealers and also a body of smaller, 


miscellaneous dealers such as garages, auto dealers, etc. Statistically, this is a residual group. 
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DEALERS' SHARE IN TOTAL TIRE MARKET, 1948- 





According to estimates by Or. Warren W. Leigh 
GRAPH PREPARED BY NATIONAL | EDERATION OF INDEPENDENT BUSINESS 


Dr. Leigh in a letter dated June 16, 1959, to the subcommittee of the Senate 
Small Business Committee said: “You can readily see that the independent 
dealer segment has remained remarkably stable since the 1940’s * * *.” 

We had reasons to make an analysis of Dr. Leigh’s figures for the years 1948 
through 1958, and the attached chart discloses the decreasing position of the 
independent in the tire sales and servicing field. 

In a study made by A. D. H. Kaplan, of the Brookings Institution, 1953, Mr. 
Kaplan took 1 year (1951). His figures showed that the dealer and the company- 
owned store percentages combined accounted for 38.8 percent of the total do- 
mestic market (p. 20 of the report). This in itself is a difference of 15.7 per- 
cent from the figures of Dr. Leigh in 1 year (1951). 


Mr. Dincetu (presiding). Does that conclude your testimony ? 
Mr. Burcer. Oh, no. 
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The Goodyear Tire & Rubber Co. spokesman before the same com. 


mittee on June 19, 1959, answering the question of Senator Bartlett: | 


“We are to understand, then, that you have had no substantial prob. 
lem in connection with the company-owned stores as they relate to 
your dealer reactions?” answered : “No, sir; we have not.” 

The Goodyear witness further advised the committee: 

Experience in tire marketing teaches that there are certain areas of market. 


ing both geographical and commercial in which even an experienced and compe 
tent dealer cannot economically serve the needs of the purchasing public. 


The U.S. Rubber Co. spokesman told the same committee on June 
19, and I quote: 


The purpose of that policy is to establish ourselves on markets where we are 
not effective at the present time; that is, the entire purpose of the store pro 
gram is that we have found over a long period of time that there are just some 
markets where we are not effective at all, and, therefore, it is desirable to get q 
store where we can not get a dealer. 


If the committee will kindly refer to my statement before the full 
committee on March 20, as to the U. S. Rubber Co.’s action in open- 
ing up stores you will come to the conclusion that of all tire manu- 
facturers they had less valid reasons than any and all other tire manu- 
facturers combined. 

The spokesman for the Firestone Tire & Rubber Co. told the Senate 
Small Business Committee in their appearance before that Committee 
on June 19, 1959: 


We Have A Small Business (capitals supplied): We have decided that we 
very reluctantly have had to do it, and during the period we have been shifting 
over to that kind of business, we have had a number of our stores, and I am 
going to come to that. 

As the dealers need more margin to operate on competitively, the rubber 
companies over a period of time give them this and give it to their stores, 
and I assure you this, they are treated on the same basis, purchasing basis. 

It is interesting, Mr. Chairman, to note in a recent AP story it 
said: 

Firestone sales, net set records in 6 months—Firestone Tire & Rubber Co. re 
ported sales and net income for the 6 months ended April 20 were the highest 
the company ever has recorded in a first 6-month period despite 2 weeks during 
which most domestic plants were closed by a strike. 

Net sales were $568,158,972, compared with $490,854,806 for the half year to 
April 30, 1958, an increase of 15.7 percent. Net income of $29,940,606, or $3.47 
a share, compared with $21,264,683, or $2.52 a share a year earlier. 

Now here is the real story: 

Read the returns on the survey which Burger Tire Consultant 
Service—by the way, Mr. Chairman, it has no relationship to me, 
being privately owned—conducted among some 4,000 independent tire 
dealers nationwide in 1954 on this subject. In particular, review the 
remarks of dealers who were forced to compete against their own 
factories’ company-owned stores, and for the committee’s attention, 
the complete results of the survey were presented to the Federal Trade 
Commission, Department of Justice, and to the House and Senate 
Small Business Committees. 

Some 77 percent of the Goodyear dealers who replied said that 
prices set by manufacturers selling direct or through their stores were 
so low as to deny them a chance to remain competitive and make a 
profit. 
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Some 90 percent of the Firestone dealers who replied said that 
prices set by manufacturers selling direct or through their stores 
were so low as to deny them a chance to remain competitive and make 
a profit. 7 7 : 

Some 100 percent of the Goodrich dealers who replied said that 
the prices set by manufacturers selling or through their stores were 
so low as to deny them a chance to remain competitive and make a 
profit. : 

An average 75 percent of the foregoing dealers of all three manu- 
facturers charged that tire manufacturers operating their own stores 
do not give independent dealers the same buying prices and services 
they offer their own outlets and Coenen: an average 84 percent 
said they knew of cases wherein tire manufacturers operating their 
own stores undersold their own dealers through these stores. 

Gentlemen, I have been talking about percentages—but never forget 
for a single moment that these percentages represent real, live, flesh 
and blood independent businessmen, many of them your own con- 
stituents, who are daily struggling for their livelihood and that of 
their employees on the main streets of America. 

In the Pennsylvania Tire Co. contests survey conducted through 
Fuller & Smith & Ross, Inc., Cleveland, Ohio, dated July 1957, the 
report states : 

Twenty-five percent of the entrants protested against what they termed 
inequitable advantages enjoyed by company-owned stores that sell in direct 
competition against both dealers handling the same brand and dealers handling 
competitive brands of tires. 

In brief, they complained that the independent tire dealer cannot meet the 
competition of company-owned stores because of the differences in their respective 
wholesale buying prices. 

You may be told by succeeding witnesses that the public and other 
users of the product desire these services of these major rubber com- 
panies, which we know from actual experience in that industry is just 
plain bunk as the practices they are pursuing in our Nation are spread- 
ing into other nations. 

Mr. Chairman, this statement of mine is excessively long, which 
was not my desire, but the committee wanted the facts. 

Look at the communication which was received from Brisbane, 
Australia, as to the position their market is in at the present time. 
It has the same earmarks as going on here within the States. I bring 
to your attention a communication from the Queensland Automobile 
Chamber of Commerce of Brisbane, Australia, dated July 2, 1959. 

Thank you very much for your most interesting letter of May 12. I am sorry 


that pressure of business here has prevented me from acknowledging your 
kindness before. 

Thank you also for the April issue of Small Business News, the copy of 
Congressional Record, the copies of H.R. 2729 and S. 52, and for the March 
issue of National Independent. I have very thoroughly read your letter and the 
material you sent, and have come to the conclusion that the tire industry in 
Australia has headed the same way that the American industry went some years 
ago. 

What you have told us is both useful and interesting. I have also noted how 
very closely the problems in your tire industry parallel the problems of American 
petrol retailers. The problems of antitrust and antimonopoly action are well 
known to us and the preview you have given us of what may be in Store for 
the tire section of the retail motor industry (and Queensland Automobile 
Chamber of Commerce covers the whole field) is most significant to us. 
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I do recall in the late thirties or in the early forties receiving g 


similar communication from independent tire dealers in Madras, 
India. 


Apparently the argument put forth by some of these major rubber 
companies as to the treatment of independent dealers on parity with 
their own retail stores is open to question as it is well to note the 
communication we received just about the time action was taking 
place before the committee on H.R. 2729. Please note the importance 
of this letter : 


It is surely hard for fellows like us to express our thanks and appreciatioy 
to you gentlemen, and the men who are working on this H.R. 2729, equal prie 
ing. Please convey our sincere thanks to all and anyone among your group and 
our Government who have seen fit to do something to help us small businessmen, 

About 6 weeks ago I wrote you that I have been a (major tire) dealer for 38 
years, buying direct from their factory branch in (midwestern city). I have 
never failed to discount a bill over these years. Our purchases were in the 
bracket of $25,000 to $50,000—discount of 2714 off code price. We had been 
told by salesmen that we were doing a good job for them. 

Much to our surprise, after doing business with them for 38 years, they opened 
a store across the street from us—or 50 feet away to be exact. products 
are good and we like to sell them, so after they opened this store we still sell 
tires, tubes and batteries. 

Now this is what happened a week ago, and for which I say again thanks to 
you and those fine Congressmen for all their efforts on behalf of fellows like us: 
Our regular salesman came in our store and told us we were being put 
in a class with their stores, which meant Our new buying price would be 30 
percent off code. Also they will rebate on all purchases since January 1, 1959, 
to equalize this price. This rebate will be close to $600. He also told us after 
quite a talk that now they would go along with us any time to meet competi- 
tion on special sales to county, State, etc. 

I told this salesman we sure owe thanks to George Burger, his men, and our 
honorable Congressmen for getting them in line. It also told him that I did 
not think a manufacturer should be allowed in the retail business. 

I hope you accept this letter in the same spirit it has been written. I again 
want to say thanks to you men and the Congressmen who are doing something 
for us small fellows. 


He gives credit to the committee for bringing this relief before the 
bill was even voted by the Congress. 

It is a safe conclusion that the operation of these tire manufacturers 
will expand—all at the expense of the independent tire trade, and 
without question of doubt, they will take over and control the recap- 
ping industry. History repeats itself in that industry—hence the 
reason why H.R. 2729 is long overdue if we are to preserve independ- 
ent sales and servicing institutions in the rubber tire industry. 

Bear in mind, in a review of the testimony of the late William M. 
Jeffers, then Rubber Administrator and at that time then President 
of the Union Pacific Railroad, to the Senate Small Business Commit- 
tee, note the warning he gave, from a national security standpoint— 
it was most important that the many, many thousands of tire sales 
and servicing institutions be maintained to serve the best interest of 
this Nation during the time of war. 

Mr. Chairman, at that point here is a copy of a letter from the 
B. F. Goodrich Tire Co., Akron, Ohio, dated July 13, 1959. 


Mr. GreorGE J. BURGER, 
Vice President, National Federation of Independent Business, 
Washington, D.C. 

Dear Mr. Burcer: Thank you very much for your letter of July 6 to Mr. John 
L. Collyer regarding our advertising copy. 

I believe you will recall that 2 years ago at the national tire dealers meeting 
in Cincinnati I used as a basis for my talk the responsibility of the tire dealer 
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in selling adequate tire types and sizes to the consumer. Few, if any, retailers 
have greater responsibility to their customers than the tire dealer has in making 
recommendations on adequacy of tire equipment that can save lives, accidents, 
and personal property. 

This is not a responsibility of the manufacturer alone and you and your or- 
ganization could do much to help sell adequate tire equipment. The tire dealer 
with his personal contact with the customer has the opportunity to determine 
the kind of a tire the customer should have. He should be the expert on tire 
equipment if he is worthy of the responsibility that he accepts in placing tire 
equipment on the customer’s car. 

The lowest initial price is not always the cheapest tire to the user. In many 
instances it can be by far the most expensive tire. 

While we appreciate your compliments we solicit your assistance in convine- 
ing your organization of their responsibility. 

Very truly yours, 
EK. F. TOMLINSON. 

I think there is no question in the minds of the chairman of the 
committee and the members that that letter itself shows the important 
part that the independent tire sales and service agents must play in 
our overall domestic economy. 

I would like to inject at this point here some experience I have had. 

Mr. Chairman, I have been a member of the rubber tire industry 
beginning in the spring of 1909 up until about 1941, owning and 
operating my own independent business. I am not able to get over the 
territory and act as a father confessor to these tire dealers but if I did 
I know I would develop a lot of information. ' 

I remember in late 1938 or 1939 on one of my meetings in an execu- 
tive position with the Tire Dealers Association stopping in Omaha, 
Nebr. It was a day partly cloudy and snowing, I thought it was a 
bad day for my meeting but in Omaha they told me that that snow 
was gold to them for the wheat crop that spring. 

This prominent dealer told me that one day he was walking around 
the market. He saw these boys with a basket of scrap paper. He 
went over there and said to the boys, “What are you doing?” 

They said, “Nothing, Mister. We are just taking out these papers.” 

He said, “Lo and behold, I see a bunch of bills. I looked at them 
‘Beauty Tire Co.,’ all sales made of this major tire company’s 
product.” ' 

Later on in the day, he walked around to this place and it was a 
beauty parlor and he asked the woman running the beauty parlor, 
“Do you sell tires?” But she said, “No, there are two men working 
for a rubber Spent 205d having rooms upstairs.” 

They were selling more tires out of that beauty parlor under the 

7 L yP 
subterfuge than he was. 

I could cite cases in Texas where a $25,000 deal was offered to a 
dealer from a supplier at a 2-percent profit and he was told if he did 
not take it they would put it through the company owned store. 

These are not individual cases. They are happening every day of 
the week. Also bear in mind, call it what you may, monopolistic prac- 
tices carried on by certain large industries will sooner or later be 
copied by other large industries and where will these leave the free 
enterprise system and John Q. Public? 

In my appearance before your committee on March 20, I covered 
the subject matter as to the plight of the independent glass industry, 


ad the competition they faced from producers entering the retail 
eld. 
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Well do I recall where this was first brought to my attention early 
in 1942 or 1943 where an independent retailer in Macon, Ga., entered 
suit in the Federal court against the Pittsburgh Plate Glass Co. as 
to alleged violation of the Robinson-Patman Act. The lower court 
decided the case in favor of the glass company. 

At that time a clerk of the Senate Small Business Committee had 
reasons to write his views on the decision of the judge in that case— 
so apparently what followed on in later years, as reported to us, was 
that the operation of the major glass company in the retail field was 
becoming of considerable concern to the independents in that in- 
dustry. 

We do recall a case reported to us from Warren, Ohio, as to the 
action of a certain major glass company as it applied to an independent 
business establishment, and when we reviewed the complaint, with ap- 
parently alleged supporting facts—I think the action would have waa 
a wonderful television story for Alfred Hitchcock in view of the 
principles involved in the deal to destroy the business of the inde- 
pendent. 

The concern of the independents in that industry was again brought 
to our attention from an independent in a nearby area, in which he 
said: 

We purposely delayed answering your letter of November 7, because we felt 
that the figure of 600 retail shops to be opened by Pittsburgh Plate Glass Co. 
within the next 2 years was exaggerated. 

We have since discovered that the remark was originally attributed to the 
manager of the Philadelphia division of Pittsburgh Plate Glass Co. as a sort of 
threat to the independent small shops in that area, in an effort to force them 
to buy more Pittsburgh products. 

A later story has it that another representative of P.P.G., at one of the recent 
conventions, stated that they are considering opening 150 shops. 

At this writing we have no affirmative information that P.P.G. is opening any 
additional retail and installation shops, although the story is still being cireu- 
lated. We do feel certain that P.P.G. is considering additional shops to the 


approximately five opened in Boston in 1955-56, and three opened in Philadelphia 
this year—this information is factual. 


Naturally, P.P.G. is not going to reveal its plans until they are ready to make 
the actual move. 


Approximately 2 weeks later an additional report, as follows, was 
received from the same federation member: 


The information below just reached my desk this morning. While we have 
no direct personal knowledge of the opening of these shops, our source of informa- 
tion is extremely reliable. We do not know if this information concerning P.P.G. 
shops is all inclusive. 


Last 6 months No. of Last 6 months No. of 

City shops City shops 
NOEL, FIN rat, seca si ces whee stasenntip buchen 11 Des Moines, ToWiisinds—a—nsnadsenl 1 
Ri Tk OO, sO iS "3 
ni lle Alea eenenddle al 1| Philadelphia, Pa_..._.._________- — 
Tepes: Ve. a ) Cees IN LO Se = 
re: Val oii tl 41 Mien; Whe ci eda dee. 1 
STII IU sts cic ncasin am binianimndas pages Sh RR Osis snxd messiness 1 
Winston-Salem, N.C..-----_----.- Te I PAG ick acinin Sibingate teil 1 
UNIT oc cenceecaccasevancinincs AD FP COe, BO ie eon 1 


1To be opened shortly. 
2Includes surrounding area. 
8 Reports are that from 6 to 9 more to be opened shortly. 
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Then we have also received a considerable number of complaints 
from others in the glass industry from New Jersey, Pennsylvania, 
Towa, Delaware, Ohio, Missouri, Minnesota, and Montana. 

Then I do recall a spokesman for the glass dealers from St. Louis, 
Mo., conferring with me here as to their problems faced from the glass 
roducers, and I understand they had many conferences with officials 
ron the Federal Trade Commission, and apparently with no relief 
forthcoming. 

Then again, by invitation, I was requested to address a group of 
jeading independent glass dealers in New Haven, Conn., in June 1958. 
It was the same story, Mr. Chairman, of their concern. 

The subcommittee of the Senate Small Business Committee held 
extensive hearings on the problem July 30 and 31, and October 9 and 
10, 1958, and this 794 page print should, in itself, be convincing argu- 
ments for the need for adoption of H.R. 2729. 

Mr. Chairman, at this point I want to read into the record a copy 
of an original letter from the Four Season Window Corp. : 

NATIONAL FEDERATION OF INDEPENDENT Busrness, INC., 
Washington, D.C. 


Dear Ste: I have been a district chairman for our organization several years 
and am in a business as noted above on this stationery. Our industry and 
other industries who buy glass from the gigantic glass cartel which exists 
in. our count:y and abroad have been pawns of this group as long as I can 
remember. 

It has come to my attention from reliable sources that the above-mentioned 
glass industry is going to create a manmade shortage in glass of this description 
in both this country and abroad so that they can increase the price of same. 

I would like to see our organization do everything in its power-to police the 
action and prevent the un-American practice to continue. 

Very truly yours, 


BERTRAM L. Kantor, President. 

That is a copy of the original letter. 

Mr. Burcrer. Apparently, as we have said earlier in this statement, 
what one big industry will do to monopolize and encroach upon the 
independents’ distribution will be followed by others. Note the letter 
we received from a federation member in Tucson, Ariz. : 

We would like to know in what position we stand with reference to appointed 

distributorship of Waste King Products. 
It is our impression that a distributor is designed to sell dealers, contractors, 
ete. 
After months of intensive sales, contacts, and paying a salesman, we find 
ourselves in the unique position of looking ridiculous to our dealers by quoting 
them prices whereby we realize a gross 10-percent markup—and their telling 
us that they can buy direct from Waste King at prices below our costs. 

We are confused, dumfounded, and totally discouraged in this matter and 
wonder if there is any potential point in our remaining in business with situations 
like this existing. 

Is there any possible answer that you can give us that can be satisfactory 
for this type of distributor system; or is it a foregone conclusion that there will 
be no small businessman? 


We have had the same complaint from independents in the paint 
industry, and if time permitted we could recheck our files and present 
the committee with the factual reports as we have received them. 

We have also had similar complaints from independent businesses 
as it relates to their suppliers of plumbing equipment and supplies. 
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It may be found that the House Small Business Committee may 
have more current information on this. 

It is significant and important to note that the Wall Street Journal 
reported on the operations of the Crane Co. as to their retail stores, 
as follows: 
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Evans’ MerHops To Boister CRANE Co. Prorits Strr Rirr WiTH Lanpa, 
LEAD TO RESIGNATIONS 


Cuicaco, June 30, 1959.—By the close of business today, Thomas Mellon 
Evans, chairman of Crain Co., will have closed 33 of the firm’s 137 wholesale 
branch outlets in the 2 months he has headed the company. 

The pruning of what are figured to be unprofitable branch outlets—being 
replaced by independent wholesalers—is only one of the swift steps Mr. Evang 
has taken to bolster the sagging profits of the major plumbing-fixture maker, 
What progress he has made so far in this direction is not known, since no quar 
terly earnings reports have been due out since Mr. Evans became chairman * * *, 


Read the testimony given before Senate Judiciary Committee on 
May 21, 1954, by Mr. Charles Raney, Jr., owner of a long-established, 
successful tire business in Akron, Ohio, the heart of the rubber tire 
industry, when he said: 


If I though that the past and present trends in the (factory direct) distribu- 
tion of tires were to continue without correction, I would sell my business with- 
out further consideration and attempt to obtain employment with one of the 
major rubber companies because, as surely as time passes, there is where we 
dealers would eventually be if we wished to remain in the tire industry. How 
can I, as an independent tire dealer, hope to compete with my own suppliers, 
when they are attempting to make deals direct with the consumer at prices very 
near those that I pay—and in some instances considerably below? 


In testimony before Senate Judiciary Committee on May 21, 1954, 
on the subject of the rubber tire bill, Mr. George H. Frates, then ex- 
clusive Washington, D.C., representative of the National Association 
of Retail Druggists, had this to say: 


We are in favor of passage of S. 175 (rubber tires bill) which is now pend- 
ing before your committee. It might seme at first blush that there is a wide 
variance between the retailing of automobile tires and the retailing of drugs 
and drug sundries; therefore, we respectfully wish to call to the committee's 
attention the fact that the invasion of one field, if financially successful, pre 
supposes the entry into another area. If a company is permitted to manv- 
facture, distribute, and retail a given product under our free enterprise system, 
that act is their privilege. Our concern, however, stems from the utter un- 
fairness of a manufacturer selling his own wares at retail for a price sub 
stantially lower than other retailers handling this same item. This applies 
to service as well as merchandise. We believe this manipulation is accomplished 
by rigged discounts and is a violation of fair dealing in the marketplace. A 
manufacturer who competes with his retailing distributors and engages in preda- 
tory price cutting uses the tools of a monopolist. 


In an address at the Temple University Shoe Retailing, on Febru- 
ary 15, this year, an independent shoe industry spokesman said: 

Most of our problems, monopolywise, stem from producers (through one 
means or another) going into competition with their customers. With the ax 
they have, we don’t have a chance. 

_ Mr. Chairman, I happened to see the statement that Mr. Sam Sul- 
livan of Laredo, Tex., sent you. He sent me a copy of the one he 
sent you. I was very much alarmed at the number of retail stores 
in that industry and the expansion taking place in the last 10 or 


15 years. I agree that if it continues, I wonder where the independent 
shoe dealer is going to end up? 
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In testimony before the Senate Small Business Committee, March 
91, 1958, a spokesman for independent glass dealers, had the follow- 
ing to say : 

The issue in question is the legality and morality of dual distribution. I 

still maintain that if Pittsburgh Plate Glass is not restrained and continues 
to open retail shops, we, the glass dealers, will not be in a position to compete 
with them. Legislation is urgently needed. 
i Mr. Chairman as I get to the end of this statement, I want to say 
that I never realized until I looked into this glass industry what a 
technical piece of work that is for an independent to be in. They 
must have spent a lifetime to develop the technique in that business 
and, particularly with the plate glass that is tied on automobiles, it 
is self-evident that as a service to the public those independents ought 
toremain. 

Complaints about the unfair competition offered independent serv- 
ice station operators and oil jobbers are too well known to require 
repeating. Just walk down the streets of this Washington, D.C., 
and talk with a few representative independents in this field and 
you'll find them in agreement that oil refinery-direct competition is 
something that they just can’t cope with. Read, if you will, the com- 
plete exposé of this type of factory-direct competition and what it 
means to independent businessmen, published by investigatory com- 
mission in the State of Montana. 

Get into the paint industry, television servicing industry, and 
others, and you'll find the same sorry story as is told in the tires, drugs, 
oil, and glass industries: independents are increasingly being frozen 
out of the picture because their suppliers are going direct to their 
customers and offering prices that are either lower than the inde- 
pendents’ buying prices or so close to them that it is not possible to 
sell and make a profit. 

Now, I’ve been talking about the effect of this unfair competition 
on the independents in these industries. How about others? Well, 
consider the service firms, accountants, lawyers, bankers, insurance 
agents, etc., who can do business with independent locally owned 
firms but who are all too often frozen out of the picture when factory- 
owned stores move in, with their headquarters and connections in dis- 
tant cities. Consider the many smal] manufacturers who depend on 
independents exclusively to distribute their products. Caught in the 
squeeze of this unfair pricing, their outlets are increasingly milked of 
their vitality. Now what Beppene to a small manufacturer without 
outlets to distribute his goods ? 

With these points in mind, let me take you back over the effort we 
have put forth to bring about the badly needed buying price fairness 
in pricing between independent dealers and their suppliers’ factory- 
owned store chains. 

Time and again we have gone to Congress with a plea for enactment 
of a law to prohibit manufacturers from operating factory-owned 
stores or selling in direct competition in a monopolistic manner. 
With their independently owned outlets only to have our pleas fall 
on deaf ears. 

Times without number we have beaten on the doors of the Federal 
Trade Commission and the ~~ of Justice for action to secure 
fairer pricing opportunities between independent dealers and the 
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factory stores operated by their suppliers only to get “action is impos. 
sible now” as an answer. 

Then this past fall I asked for, and was granted, a private con. 
ference with four Federal Trade Commission Commissioners (Dee, 
10,1958). Fora full uninterrupted 2 hours and 15 minutes we talked 
this problem over, and at long last I found the full and bitter truth: 
that this agency, which administers the Robinson-Patman. law, the 
statute that aims at promoting fair-pricing opportunities, the statute 
which is the independent businessman’s Magna Carta, does not per- 
mit any use in price discrimination cases involving manufacturer. 
owned stores. 

In short, so far as the independent who is being murderously 
squeezed by his supplier’s factory-owned stores is concerned, and who 
is looking for relief—well, he’s just very definitely up the creek 
without a paddle. For those independents who write in to tell us 
about this, we can now have only one answer: “That’s tough, buddy; 
that’stough! Just join the crying line to the right.” 

And that is why, after meeting with the Federal Trade Commission 
last fall, we moved immediately to work with a Congressman for 
introduction of legislation that might offer independents some ray of 
hope—there’s no other legislation on the horizon that will do this, 
That’s why Congressman Bentley took the action that he did. It’s 
why I’m before you today pleading for action on H.R. 2729. 

Another note, the need for this action is becoming more pressing 
with each passsing day. 

For instance, some 20 years ago the Federal Trade Commission 
ordered the United States Rubber Co. to, among other things, close 
down its company store chain because of their unfair competition 
against the firm’s independent dealers. The rubber swenslaganal 
escaped the impact of this order by announcing it had closed these 
stores. Today the United States Rubber Co. has announced it will 
open up new factory stores in competition with its dealers and others. 

Second, as recently as February 6, a Wall Street Journal article 
reported that the General Shoe Co. is planning to open 50 new retail 
stores in the low-price women’s shoe field. It goes without saying 
that what one company does, others will follow. That was the history 
of the tire industry. It is the history of the shoe industry. It will 
be the history of other industries. 

That’s one more compelling reason why we urge you to report H.R, 
2729 favorably for congressional action—to give all independents 
some means of assurance that there will be fair pricing opportunities 
for them. 

As the committee is aware, both the Federal Trade Commission and 
the Department of Commerce have given adverse reports on H.R. 
2729. Such objections were met in valid arguments, FTC objections 
being answered as it appears in the Congressional Record of April 30, 
1959 (Appendix, pp. A3584-A3586), and Commerce Department ob- 
jections being answered as appears in the Congressional Record of 
May 7, 1959 (Appendix, pp. A3830-—A3831). I think it’s a safe con- 
clusion that all members of the committee have been advised of this 
action. 

We have also been questioned by members of the committee as to 
what injury would be sustained by the Federal Government in its 
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direct purchases. In each instance we have advised that due to here- 
tofore rulings of the then Attorney General, the Honorable Homer 
Cummings, the Government would be exempt. Our view has been 
confirmed by letter dated July 2, 1959, together with a copy of the 
original ruling, by the Acting Assistant Attorney General, Mr. Robert 
Bicks, and I quote: 


In response to your letter of June 25, 1959, I am attaching a copy of the 
opinion of Attorney General Cummings, dated December 28, 1936, in which he 
concludes that the Robinson-Patman Act does not apply to Government purchase 

upplies. 
ore mae conclusion was reached in General Shale Products Corp. v. Struck 
Construction Co. (37 F. Supp. 598 (1941), aff’d 137 F. 2d 425 (1942), cert. den. 
318 U.S. 780 (1943) ). 


“ApPLICABILITY OF ROBINSON-PATMAN ACT TO GOVERNMENT CONTRACTS FOR 
SUPPLIES 


“The Robinson-Patman Act of June 19, 1936, which makes it unlawful for any 
person engaged in commerce to discriminate in price between different purchasers 
of commodities in the circumstances therein stated, is not applicable to Govern- 
ment contracts for supplies.” 

“DEPARTMENT OF JUSTICE, 
“December 28, 1936. 

“Sm: I have your letter of October 30, requesting my opinion concerning the 
application of the Robinson-Patman Act (approved June 19, 1936, c. 592, 49 Stat. 
1526) to Government contracts for supplies. 

“The statute reads, in part, as follows: 

“Section 2 of the Act entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” approved October 
15, 1914, as amended (15 U.S.C. 13), is amended to read as follows: 

“+See, 2. (a) That it shall be unlawful for any person engaged in commerce, 
either directly or indirectly, to discriminate in price between different pur- 
chasers of commodities of like grade and quality, where either or any of the 
purchases involved in such discrimination are in commerce, where such com- 
modities are sold for use, consumption, or resale within the United States or any 
Territory thereof or the District of Columbia or any insular possession or other 
place under the jurisdiction of the United States, and where the effect of such 
discrimination may be substantially to lessen competition or tend to create a 
monopoly in any line of commerce, or to injure, destroy, or prevent competition 
with any person who either grants or knowingly receives the benefit of such 
discrimination, or with customers of either of them: Provided, That nothing 
herein contained shall prevent differentials which make only due allowance for 
differences in the cost of manufacture, sale, or delivery resulting from the differ- 
ing methods or quantities in which such commodities are to such purchasers sold 
ordelivered: * * *”’, [Italics supplied.] 

“Aside from the proviso, the above-quoted portion of the statute differs from 
section 2 of the act of October 15, 1914, in no respect save as indicated by 
the italic words, which did not appear in the earlier statute. The language of 
the proviso is different from that of the corresponding proviso in the earlier 
statute, but the change does not bear upon the question which you have sub- 
mitted. 

“In my opinion of April 20, 1936 (38 Op. Atty. Gen. 452), to the Secretary of 
War concerning contracts with motor vehicle carriers, it was pointed out that 
statutes regulating rates, charges, etc., in matters affecting commerce do not 
ordinarily apply to the Government unless it is expressly so provided, and it 
does not seem to have been the policy of the Congress to make such statutes 
applicable to the Government. As Mr. Justice Brandeis observed in Emergency 
Fleet Corporation vy. Western Union Telegraph Company (275 U.S. 415, 425), ‘it 
May be doubted whether the prescribed rule requiring equality of treatment 
would ever be violated by giving to the Government preferential rates.’ 

“The act of June 19, 1936, merely amended the act of October 15, 1914, as above 
pointed out, and insofar as I am aware, the latter act has not been regarded 
heretofore as applicable to Government contracts. The practice in this respect 
indicates that it has been customary in the past for those dealing with the var- 
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ious agencies of the Federal Government to grant to them special prices on | 
contracts for supplies. Such prices are often below the regular market for 
similar material supplied to the regular trade—due, perhaps, to an estimate 
lower cost of doing business with the Government because of quantity PULCha ses 
and absence of credit risk, solicitation expense, etc., although it may often 
impossible to evaluate such factors with exactness. 

“It has been suggested that the force which would ordinarily be attributes 
to this practice may be weakened because of the probability that the pricy 
named have seldom, if ever, violated the statute, even assuming its applicatio, 
Perhaps this is true. It is also conceivable that if the past practice is majp, | 
tained the prices hereafter named to the Government will seldom, if ever, viola 
the amended statute, likewise assuming its application; and this would seem ty | 
supply another reason for avoiding a construction that would make the statu 
applicable to the Government in violation of the apparent policy of the Congres | 
in such matters, in the absence of any clear indication that it intended to depgy | 
from that policy in this instance. 

“It is therefore my opinion that the act of October 15, 1914, as amended by the 
act of June 19, 1936, is not applicable to Government contracts for supplies, 

“Respectfully, 
“HOMER CUMMINGs, | 
“To the Secretary of War.” i 


Our opinion is further substantiated by letter dated July 9, 1959, 
received from Mr. C. D. Bean, Commissioner, General Services Ad- 
ministration, Federal Supply Service, and I quote: 

This is in reply to your letter of July 1, 1959, addressed to Mr. Frankliy 
Floete, Administrator, with which you enclosed a copy of H.R. 2729 of the sé) 
Congress, to amend the Federal Trade Commission Act so as to prohibit certain 
practices in commerce by any manufacturer or producer who distributes his | 
product in commerce through his own retail outlets, direct to consumers and | 
also through other retail outlets. 

As regards the Robinson-Patman Act, I believe that the ruling by Atty. Gen. 
Homer Cummings to which you refer must be the opinion dated December & 
1986 (38 Op. Atty. Gen. 539), to the effect that the Robinson-Patman Act is not 
applicable to Government contracts for supplies. This opinion was applied in | 
General Shale Products Corporation v. Struck Construction Company, et al 
(37 F. Supp. 598 (1941) ). 

Thank you for bringing this matter to our attention. 

When organized labor, totaling many millions, desire legislative | 
relief, Congress does not expect individual workmen to appear and | 
give testimony; so, holding to that rightful pattern, when efficient | 
small business desires relief they must look to accredited spokesmen | 
in their behalf. This might be considered by some as taking undue 
liberty on our part, but nevertheless the membership of the National 
Federation of Independent Business, as I said in the opening state- 
ment, has the largest individual membership of any business organi- 
zation in this Nation, and I repeat, numbering in excess of 130,000 
individual members—all voting members. And, by the way, I am 
more than pleased to advise the committee that our membership in the 
fiscal year just. ended showed a healthy increase of approximately 
oo percent. 

No one knows better than do those of us here in the legislative oflice 
the fear in the minds of the average independent businessman to come | 
forward and lay the facts on the line. His concern is “fear of retalia- 
tion” and this applies not only to the distribution end but also in the 
production end. In other words, it would appear that we are enter- 
ing a phase in our economy of “captive” groups. So we believe we 
are honestly and truthfully speaking for the best interests of inde: 
pendent business of this Nation, and are asking that your committee 
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will recognize this and will give ¢ a speedy, favorable report on the bill 
ELR. 2729 in the present session of the Congress. 

Give this ray of hope to all small business nationwide and it will not 
alone do that, but it will also be an indication to any and all manu- 
facturers who may be carrying on an unequal race with their inde- 
pendents that a time has come at last that Congress says “Stop” be- 
fore more drastic legislation will have to be enacted to save small! busi- 
ness and the free-enterprise system of this Nation. 

That completes my statement, Mr. Chairman. 

Mr. Mack. Thank you, Mr. Burger. 

You have been testifying now for an hour and 15 minutes, and I 
know that by this time you must be somewhat tired and would welcome 
a breather for a minute or two. 

Therefore, I am going to ask you to step aside from the witness 
stand at the present time so that our colleague, the author of the bill, 
may have an opportunity to testify at this point. 

Mr. Burcer. All right, Mr. Mack. I have considerable extempo- 
raneous material to add which I will forgo for the time being. 

Mr. Mack. The Chair thinks that you have had an opportunity to 

resent your views. We have been extremely fair and have not lim- 
ited your time at all. I am certain that this afternoon or later this 
morning you will have an opportunity to present additional views in 
reply to questions by members of the committee, so that if you will 
let the author of the bill testify now it will be greatly appreciated. 

We have one of our distinguished colleagues from Michigan, Mr. 
Alvin Bentley, here, who is the author of the “bill. 

We would like to hear from him at this time. 


STATEMENT OF HON. ALVIN M. BENTLEY, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF MICHIGAN 


Mr. Bentiey. Thank you very much, Mr. Chairman and members 
of the subcommittee. I appreciate the opportunity to appear before 
you this morning. I also appreciate the chairman’s indulgence in 
allowing me to interrupt the testimony of the previous witness. 

I just “returned from Michigan this morning, about an hour ago, and 
I wanted a chance to review my testimony before presenting it at this 
particular time. 

Mr. Chairman and members of the subcommittee, I am appearing 
here in behalf of my bill H.R. 2729, which would amend the Federal 
Trade Commission Act so as to prohibit certain practices in commerce 
by any manufacturer or producer who distributes his product in com- 
merce through his own retail outlets direct to consumers and also 
through other retail outlets. 

I imagine, Mr. Chairman, that you and members of your subcom. 
mittee have had a lot of correspondence from independent small busi- 
nessmen about this legislation. I would like to show the members of 
the subcommittee for just a moment the amount of cor venenatis that 
Ihave received on this legislation. Will you hold up the files? That 
is the amount of cor respondence we have received this year on that 
legislation, Mr. Chairman. It is quite voluminous, and, as I say, I 
imagine that members of the subcommittee have also received a sub- 
stantial amount of correspondence, complaints, and that sort of thing. 
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I think that one of the chief complaints of small businessmen, inde- 
pendent retailers, has been that manufacturers can and do operate 
retail stores and give concessions to their own stores that they either 
will not or do not many times give to the independent retailers. 

I had hoped that the Federal Trade Commission had adequate au- 
thority to handle that problem but apparently that is not the case, | 
think that the correspondence and publicity which surrounded the in- 
troduction of this bill last winter indicates that a great many people 
are interested in it and that there is a great need for its enactment. 

We, of course, have already heard from the vice president of the 
National Federation of Independent Business. 

I understand there are other statements which will be presented in 
person of filed with the subcommitee from various trade associations 
representing small businessmen and I am sure the committee is aware 
of the precarious position in which small business finds itself many 
times when faced with competition from the chainstore type of opera- 
tion or from large corporate enterprises that compete directly with it, 

I would like.to tell the subcommitee for a minute or two the reason 
that I introduced this bill this winter. 

Last fall one of my constituents, Mr. Ron Bushey of the Bushe 
Radiator and Auto Glass Co. of Saginaw, Mich., came to see me heck 
in Michigan, following a statement that he made before a Senate sub- 
committee last fall. He made the following statement in his testimony 
before the Senate subcommittee and repeated it verbally to me. 

Mr. Bushey has for many years been buying from Pittsburgh Plate 
Glass Co., and he made this statement : 
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I have been told by the manager of Pittsburgh Plate that they expect me to 
purchase from them between $35,000 to $40,000 worth of their glass, which repre. 
sents about one-third of my yearly purchases, and if.I didn’t they would find 
another outlet. Please remember that Pittsburgh is in the retail business as 
my competitor. As such they have cut prices to my customers. Where I have 
sold to accounts for years, Pittsburgh has cut my price by 15 percent. After 
cutting prices, Pittsburgh Plate raised their price to me by 10 percent. 

In other words, Mr. Chairman, this man, Mr. Bushey, is facing a 
price differential of 25 percent. 

Mr. Bushey said: 

I called the local manager and he informed me that I was not buying enough 
glass from them. This is a tragic situation for us little fellows trying to survive. 
This great company that manufacturers, wholesales, and is my supplier—is now 
openly trying to get all my customers for their own retail shop. 

That was the first complaint I received. 

I got very interested in a situation that would permit this sort of 
thing to take place and, since I was in Michigan, I had my office down 
here make some inquiries, and among people they contacted was the 
previous witness, Mr. Burger. Mr. Burger informed members of my 
staff that he and his federation had been concerned about this matter 
for many years and they were very hopeful that the Congress might 
see fit to take some legislative action that would remedy the situation 
by putting these independent outlets on an equal pricing basis with 
company-owned retail outlets. 

So, in consultation with them, I prepared H.R. 2729 which I in- 
troduced at the beginning of the year and which, of course, as mem- 
bers of the subcommittee know, was considered earlier after very 
brief hearings by the full committee and then referred to your sub- 
committee where we have it under consideration at the present time. 
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I have various unsolicited messages from a great many people as 
you could see from those files. | - ' 

I am going to ask permission to include just a few of them in my 
prepared statement. I do not want to take up the subcommittee’s 
time in reading them through because I am sure they are similar to 
many similar messages that have been received by individual mem- 
bers over a period of time. pf 

I would like to point out with your permission, Mr. Chairman, that 
all I am trying to do and trying to do very sincerely and honestly 
and conscientiously is to bring about a fair competitive condition in 
the retail field. aa 

H.R. 2729 is not a price-fixing bill. It is an equal pricing bill. I 
am not against manufacturers operating retail stores. I have many 

rsonal friends in the large industries, glass, puint, tires, things like 
that. I do not mind if they operate their owa company stores but, 
when those company stores are competing with independent retailers, 
I think there should be fair competition and actually I should think 
that for a manufacturer to permit a so-called factory-owned or com- 
pany-owned store to consistently undersell independent competition 
would be very poor public relations indeed for that manufacturer. 

Again I say I do not oppose fair competition but I do oppose 
unfair competition. 

Now, concentration in the production end is bad enough but when 
we have concentration in the retail field, I think it is even more 
serious and I think the question of protection should be extended 
not only to the small independent businessman but also to the con- 
suming public. 

Also, I would like to point out this fact: That I think we are facing 
more and more in this country, Mr. Chairman, under present condi- 
tions, a very real problem insofar as independent business is con- 
cerned. It seems that we are beginning to experience a failure of 
incentive for young men with ambition to go into retail business 
on their own. ' 

I think the problems and the obstacles that independent retailers 
face today are growing to such an extent that more and more of our 
young men, who have energy and ambition, do not see much of a 
future in the independent retail business. I think they would pre- 
fer to line themselves up with some large well-established outfit rather 
than to try and strike out on their own. The spirit of individual 
initiative, individual enterprise, I think, is very important. It is 
traditionally and historically a part of the American spirit. I would 
greatly deplore the continuance of any trend or any series of develop- 
ments which would further discourage our young people from going 
into business on their own and making a name and a position for 
themselves. 

We do not want all of our young working people to work exclu- 
sively for large outfits, large corporations. We want them to have 
the choice, as I say, of either working for a large company or of work- 
ing for themselves in private enterprise if they so desire. 

_ [think that, if we could have an increasing rather than a decreas- 
ing number of efficient independent retailers of all descriptions, we 
would indeed have a very healthy economic situation in the communi- 
ties throughtout this country. I think it results in more employment. 
I think it results in greater tax income and I think at the same time 
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that our small businessmen have in the past, and I see no reason why 
they should not continue to do so in the future, come up with excellent 
merchandising ideas that are of value to the entire business world. 

I mentioned earlier, Mr. Chairman, that last summer and last fall, 
the Monopoly Subcommittee of the Senate Small Business Committeg 
held some hearings on this question of dual distribution, hearings that 
I think were primarily confined to activities of Pittsburgh Plate Glagg 
Co. and the competition between that company and its own individual] 
retailers. I have already quoted the testimony of my own constituent, 
Mr. Bushey, in those hearings, and I assume those hearings are avail- 
able to the committee for study. 

I think the situation is not only confined to the glass industry but 
is possibly true in other industries as well, although I understand 
that the Senate committee only dealt with the situation in the glass in- 
dustry. 

I do have these excerpts from a few of the many letters which I have 
received. As I say, I would like to include them in my prepared state- 
ment. 

I know that the subcommittee is going to do a very thorough, con- 
scientious job today and tomorrow in considering this legislation, 
in considering arguments advanced in its behalf, and in considering 
arguments advanced in opposition to it from the various branches 
of the administration which I assume will be testifying tomorrow. I 
have every confidence in the committee’s fairness. I have every con- 
fidence that the subcommittee does not want to discriminate against 
the American consumer, does not want to discriminate against the 
large corporation or large manufacturer; but, on the other hand, I 
also have confidence that the subcommittee at the same time wants to 
give the small independent businessman of these United States the 
equal opportunity that I think he merits and deserves to compete 
fairly with his large competition. 

For that reason I hope that the subcommittee will consider H.R, 
2729 carefully, and I hope that some action will be taken—perhaps not 
necessarily along the lines of this bill—but I hope some action will be 
taken to give these little retailers, who only ask for a chance to survive 
and continue to compete fairly and equitably, an opportunity to do so. 
I regard their problem both at the present time and potentially in the 
future as exteremly serious, led, and I think all of us are aware 
that they need some continued protection for their survival in the face 
of the competition they face today. 

Thank you, Mr. Chairman. That is all I have to say at this time 

With your permission, I will give the stenographer this prepared 
copy of my statement. 

Mr. Mack. Without objection, the entire statement will be included 
at this point in the record. 

(The statement referred to follows:) 


STATEMENT OF CONGRESSMAN ALVIN M. BENTLEY, OF MICHIGAN 


Mr. Chairman, it is a pleasure to appear before this subcommittee in behalf of 
my bill, H.R. 2729, which would amend the Federal Trade Commission Act so as 
to prohibit certain practices in commerce by any manufacturer or producer who 
distributes his product in commerce through his own retail outlets, direct to con- 
sumers, and also through other retail outlets. 

I am sure that most of you have received hundreds of letters over the years 
from small businessmen. I know I have, and one of their chief complaints has 
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peen the fact that manufacturers can operate retail stores and give concessions 
to their own stores that they will not or do not give to the independent retailer. 
This has seemed very unfair, to my way of thinking, and I decided to see what 
action could be taken to correct the situation. 

Naturally, I had hoped that the Federal Trade Commission already had ade- 
quate authority to handle this problem, but the record indicates otherwise. Con- 
siderable publicity followed the introduction of this bill, and my correspondence 
indicates that there is a great deal of need for its enactment. Trade associations 
representing thousands of small businessmen have expressed their interest, and 
| understand some of their spokesmen are appearing or filing statements today. 
| am told that hundreds of small businesses are failing every year, and this 
practice which my bill seeks to correct may well be a contributing factor in a 
large percentage of the failures. 

All my bill is trying to do is bring about a fair competitive condition in the 
retail field; it is not a price-fixing bill. I do not oppose the operating of retail 
stores by manufacturers, but I do believe they should be fair in competing with 
their own independent retail customers. In fact, it appears to me that the pres- 
ent procedure of permitting factory stores to greatly undersell the independents 
would be very poor public relations for the manufacturer. 

I want to make it clear that I do not oppose fair competition, but I certainly 
oppose unfair competition. To permit concentration in the production end is bad 
enough, but in the retail field it is even more serious, and the public is the 
victim. 

Another point I would like to bring out is that under present conditions there 
jisno real incentive for younger men with ambition to take the plunge and become 
retailers on their own. Surely, we wouldn’t want all of our present-day youth 
to work exclusively for the giant corporations. I cannot help but believe that an 
increasing number of efficient independent retailers of all descriptions is a 
healthy situation to have in all of our communities in these United States. It 
results in greater employment, greater tax income for State and Nation, and, I 
might add, our small businessmen are continually coming up with excellent 
merchandising ideas of value to the entire business world. 

The Monopoly Subcommittee of the Senate Small Business Committee held 
hearings in July and October of 1958 on the subject of “Dual Distribution,” and 
almost all of the testimony was directed to actions of the Pittsburgh Plate Glass 
Co.’s competing with its own independent retailers. James W. Cassedy, general 
counsel of the National Auto & Flat Glass Dealers Association, in testifying 
before the committee, quoted statements from 82 individual independent business 
firms from all over the country pointing out in every instance where they were 
being forced out of business by Pittsburgh Plate Glass. I'd like to quote from 
the testimony of one of my own constituents, Mr. Ron Bushey, of Bushey Radia- 
tor & Auto Glass Co., of Saginaw, Mich. 

Mr. Bushey stated as follows: “I have been told by the manager of Pittsburgh 
Plate that they expect me to purchase from them between $35,000 to $40,000 
worth of their glass, which represents about one-third of my yearly purchases; 
and if I didn’t, they would find another outlet. Please remember that Pittsburgh 
is in the retail business as my competitor. As such they have cut prices to my 
customers. Where I have sold to accounts for years, Pittsburgh has cut my 
price by 15 percent. After cutting prices, Pittsburgh Plate raised their price to 
me by 10 percent. (In other words, this small businessman is bucking a price 
differential of 25 percent. No wonder he is losing customers.) I called the local 
manager and he informed me that I was not buying enough glass from them. 
This is a tragic situation for us little fellows trying to survive. This great 
company that manufactures, wholesales, and is my supplier, is now openly try- 
ing to get all my customers for their own retail shop.” 

The situation which Mr. Bushey has described is very obvious in the glass 
industry and a similar condition is also true in the tire, paint, shoe, and other 
industries. 

Mr. Chairman, I do not want to burden the subcommittee with unnecessarily 
lengthy remarks pertaining to my correspondence, but I do believe it should be 
important to note some of the unsolicited messages I have received since intro- 
duction of this bill. I would like to quote a few very briefly : 

George J. Burger, vice president of the National Federation of Independent 
Business, said in a letter that this legislation “will be one of the most important 
moves to protect efficient independent business in over a quarter of a century.” 
Incidentally, a poll of the 130,000 members of this organization on this bill re- 
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vealed that 81 percent were for the bill; 15 percent opposed, and 4 percent had 
no opinion. 

C. E. Griffin, owner of the Hastings Sales Co., Kansas City, Mo. writes: “] 
am 100 percent in favor of compelling manufacturers who have retail stores to 
bill them at the same prices the independent dealer pays, and to penalize them 
under the Robinson-Patman Act if they operate these stores at a loss.” 

C. F. Fort, president of Foodtown Ethical Pharmacies, Inc., of Baton Ro 
La., wired me on February 5, 1959, as follows: “Congratulations for your bill 
requiring manufacturers to sell independents same price charged their retai] 
outlets.” 

B. M. Sammons, manager, Tom Wyllys Distributing Co. of Alma, Mich., said 
in a letter dated January 21, 1959: “I am enclosing a clipping from the Detroit 
Free Press, dated January 20, 1959 (a United Press story regarding my bill) 
which shows that the men we put in Washington are certainly doing their jop,” 

E. G. Richard, Barcelona Hotel, San Diego, Calif., in a letter dated March 4, 
1959, says: “Now, most pleasing to me, is the fact that you are introducing 
bill * * * H.R. 2729 in behalf of small business. My congratulations sir, for ] 
am deeply interested in independent and small business here, which are being 
rapidly driven to the wall by chains and company-owned stores.” 

Sol Cohen of Dason’s Tru-Walk Shoes, Woodside, N.Y., writes under date of 
February 28, 1959: “Many thanks for your proposed bill H.R. 2729—it will bea 
tremendous help to small business people like myself.” 

Sam Sullivan, an independent member of the shoe industry from Laredo, 
Tex., in an address in Philadelphia on February 15, before the Temple Univer. 
sity Shoe Retailing School said: “Most of our problems, monopolywise, stem 
from producers (through one means or another) going into competition with 
their customers. With the axe they have, we don’t have a chance. I’m sure all 
of us want as few laws as we can get along with to assure everybody an even 
break * * * this H.R. 2729, I believe, is a delicate, fair, and moderate bill that 
should give the independents that even break.” 

In closing, Mr. Chairman, I’d like to say that I appreciate the fact that 
public hearings are being held on this legislation and I am sure the testimony 
given will further emphasize the need for such a bill. It is my hope that this 
subcommittee will act favorably on this sound and constructive legislation, 


Mr. Mack. Thank you for your statement. 

As you know, many of us in the committee have had some question 
about the proposal at the time it was pending before the full commit- 
tee. While I agree wholeheartedly with the objectives of your bill, 
I certainly had some reservations about the legislation accomplish- 
ing what is intended. For that reason, I was a very strong proponent 
of additional hearings so that we could have various witnesses express 
their opinion on the bill. We certainly extended invitations to all 
segments of industry and made public pronouncement concerning the 
hearings and we at least have presented an opportunity for all parties 
interested to appear. 

Mr. Bentiey. If I may comment on your remarks briefly, I think 
the subcommittee has a golden opportunity to take a very real and 
constructive step here on behalf of small business. I lay no pride of 
authorship as far as that legislation is concerned. I would be the 


last to say that it could not be improved upon and perhaps a some- | 


what different approach than mine might be suggested; but, so long 
as my objectives and the objectives of your subcommittee coincide, I 
am satisfied and confident that, after reviewing the situation carefully 
and hearing from both proponents and opponents of this legislation 
as well as suggestions for the further improvement of the bill, your 
subcommittee will take the necessary action that apparently so many 
small independent retailers feel is required for their protection. 

Mr. Mack. Thank you, sir. 

I hope you are not oversimplifying the problem. 
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Mr. Bentiry. I am aware that it is difficult. 

Mr. Mack. I assure you that the committee will make an honest 
effort. ih 

Mr. Bentiey. I am aware that it is a difficult, complicated problem, 
put I again want to express confidence in the ability of your sub- 
committee to deal with it. 

Mr. Mack. Thank you. 

Mr. Dingell ? 

Mr. Drncetu. I have no questions. 

Mr. Macs. Mr. Keith? 

Mr. Kerru. I have no questions. 

Mr. Mack. Thank you for your statement. 

Mr. Bentiey. Thank you, Mr. Chairman. 

(Mr. Bentley later submitted the following statement for the 
record :) 


[Press Release, Boot and Shoe Workers’ Union, AFL-CIO, Boston, Mass.] 


TUESDAY, JULY 21. 

“The eating habits of cannibals in the jungle are no more revolting in princi- 
ple than the actions of the shoe industry’s big manufacturers in gobbling up big 
and little retail shoestores. In each instance the justification for such savagery 
is that the eater becomes stronger by the absorption of the strengths of the eaten. 

“Cannibals acceded to the teachings of missionaries. The big shoemakers ap- 
parently listen to no one, least of all to missionaries from their own industry.” 

Thus spoke the general executive board of the Boot and Shoe Workers’ Union 
in a statement issued this week at their semiannual meeting in Boston. 

“A dictatorship of big business pointed to seizure of control of all American 
shoe distribution. Independent retail stores, small chains, and leased shoe de- 
partments are feeling the goad of pressure as giant manufacturers persuade, 
cajole, and force them into this or that franchise group, or buy them outright. 

“Recently,” the board noted, “one of Boston’s oldest and best known specialty 
shoestores was taken over by one of the big 10 manufacturers. This manu- 
facturer operates its own chains, but it also sells to competing independent re- 
tailers. Similar acquisitions in cities across the country emphasize this trend 
and compound the damage it promises for real free competition. Before it be- 
came a unit in Mr. Big’s chain operation, the Boston store mentioned above was 
a large and consistent buyer of the shoes of several manufacturers. By the 
simple act of buying it, one shoemaker has effectively removed this good customer 
from the books of many shoemakers. This store now must sell only the shoes 
made by the chain’s owners. 

“Strong protests by independent retailers and manufacturers, as well as Fed- 
eral Trade Commission and Justice Department intervention, have done little 
to stop this eating of the small by the big. The cannibalizing continues, in one 
guise or another to the detriment of the shoe industry and of the consumer. 

“The shoe industry, aside from the few at the top of the pile, sees its com- 
petitive atmosphere disappearing while the consumer, if he thinks about it, will 
see himself caught in a price squeeze set up by the control elements of the in- 
dustry functioning in a noncompetitive market. 

“It is an unhealthy atmosphere,” said the union statement. “This union is not 
opposed to big business. It is opposed to the design of shoe industry bigness 
which would own, or otherwise control, all shoe distributive channels. The 
union is convinced of the need to maintain the retailing of shoes as a free, 
competitive enterprise. No good, except to some stockholders, can come to the 
country’s economy in allowing the retailing of any consumer commodity to be 
controlled by the selfish rules of a few huge manufacturers. 

“In the past 10 years,” the statement said, “500 shoemaking firms have been 
forced out of business. Most of these have been small or medium sized inde- 
pendents. The industry, while producing more shoes, has been reduced to about 
900 firms as against the 1,400 in existence shortly after World War II. It 
can be expected that the figure will fall to 700 by 1965, to 400 by 1970. 
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“The big business control pattern is obvious,” the union said, “in the gho | 


industry’s own figures. These show the top 5 manufacturers producing 26 
percent of all shoes of all shoes made. The first 10 making 31 percent. The 
first 100 producing 65 percent of total shoe production. These figures would 
be even more startling if contract production, shoes made for the top manufae. 
turers by smaller manufacturers, was shown. Most alarming of all is the star, 
fact that 700 of the total 900 shoe manufacturing firms operating today produces 
only 25 percent of the Nation’s shoe production. 

“Absentee ownership of shoe stores is growing rapidly because of the jp. 


creased control of such stores by giant manufacturers and distributors. Aboy | 


10,000 shoe outlets, more than 40 percent of all the shoe outlets in America are 
now owned or controlled by the large shoe manufacturers, big shoe chains ang 
distributors. 

“Organized labor,” concluded the union statement, “is deeply concerned abont 
this dangerous trend. There are serious indications that time is running oyt 


oe ree 


for independent operators in the shoe industry. This could mean that one day | 


suppliers would have to sell, retailers would have to buy under the restrictive 
controls set by the few huge manufacturing combines in the drivers seat. A step 
beyond this possibility is that the public could buy shoes only at prices fixed 
by such noncompetitive and rigidly governed monopoly. These could be the 
natural outgrowth of the unfree enterprise currently shaping up in today’s shoe 
industry.” 

Mr. Mack. The committee will stand adjourned until 2:45 this 
afternoon, at which time we will continue to hear Mr. George Burger, 

Following his testimony, we will hear any other witnesses who ar 
present who desire to testify. 

The committee stands adjourned until 2 :45 in this same room. 

(Whereupon, at 11:55 a.m., the subcommittee adjourned, to recon- 
vene at 2:45 p.m., this same day.) 


AFTERNOON SESSION 


Mr. Mack. The subcommittee will come to order. We will continue 
receiving testimony this afternoon from Mr. George Burger, vice 
president of the National Federation of Independent Business. 


STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT AND WASH. 
INGTON REPRESENTATIVE, NATIONAL FEDERATION OF INDE 
PENDENT BUSINESS, WASHINGTON, D.C.—Resumed 


Mr. Mack. Mr. Burger, you should have had a breather by this 
time after your testimony this morning and be able to answer a few 
questions of the committee if the committee has some questions. 

Mr. Burcer. I am ready. 


Mr. Mack. Did you have a supplemental statement that you wanted | 


to make this morning? 

Mr. Bureer. I had one or two things that I would like to have in 
the record. 

On page 22, in my testimony in my prepared statement here, is 
something that I believe should be considered by the committee. It 
was a letter that I wrote Mr. A. D, H. Kaplan, of the Brookings 
Institution, Washington, D.C., dated January 21, 1956: 


It is interesting to note that in a recent release by the FTC, January 13, 1956, 
the report in substance is as follows: 

“Twelve million dollars overrides for $147 million in TBA sales through 74,00 | 
gasoline service stations by Firestone with Shell, Texas, Atlantic, by Goodyear | 
with Shell and Atlantic, and by Goodrich with Texas—all within periods of 2 
years. Commission picked Firestone-Shell, Goodyear-Atlantic, Goodrich-Shel 
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for its targets in current cases because they offered strongest cases, but adds that 
decisions on these will affect all override arrangements between the firms and 
all their oil company customers.” 

Mr. Chairman, unless I am in error, that case is still pending and 
it was really explored at one time 2 years ago by the Honorable 
James Roosevelt, chairman of the subcommittee of the House Small 
Business Committee. There has been no final report from the Com- 
mission although we were told that there would be some examiner’s 
report by July 1,1959. I do not know when it is going to come down, 
put these are the things that indirectly bring about the condition that 
business belonging to the independent tire dealers is taken care of 
through these arrangements with these major oil and rubber companies. 

That thing was also exposed in the Senate Small Business Com- 
mittee under the leadership of the Honorable James A. Murray in 
1942 and 1943, so that these things continue on and we expect the law 
to correct it. 

In view of the fact of the Federal Trade Commission’s position op- 

ing H.R. 2729 before your committee under date of April 20, it 
is interesting to note that in a communication by us to the Chair- 
man of the FTC, under date of June 24, 1959, due to his testimony 
before the subcommittee of the Senate Smail Business Committee 
on June 18, 1959, which committee was considering the problem of 
dual distribution in the rubber tire industry, we had reasons to ques- 
tion the Commission’s position; and under date of July 2, 1959, Mr. 
Earl Kintner, Chairman of the Commission, wrote us: 

While it is true that one phase of the Commission’s order in docket 3685 
(United States Rubber Co. et al.) related to sales through company-owned 
stores, the practice which was alleged in the complaint and which was pro- 
hibited by the order involved sales by company-owned stores to different pur- 
chasers at different prices. 

Mr. Chairman, it goes without saying that these retail stores owned 
and operated by the respective tire manufacturers are part and parcel 
of the manufacturer, and this is exemplified in the position they took,. 
which is confirmed by the Internal Revenue Service and the Treasury 
Department where the stocks of tires in these stores held for resale 
are exempt from the excise tax until the stocks are finally sold, where, 
on the other hand, the independent tire trade is compelled to pay the 
tax on his stocks of tires as soon as he comes in possession of the 
merchandise. 

It is to be noted that for over 18 years we have been attempting 
to get this rank discrimination corrected. 

Now if the Commission’s order in that major case prohibited “sales 
by company-owned stores to different purchasers at different prices” 
then why does not the order or the law bring about the same relief 
at the retail level ? 

Now, finally, Mr. Chairman, there was a very splendid statement 
in letters to the editor of the New York Times under date of July 
15, 1959: “To Aid Small Business—Congressional Study of Prac- 
tices Harmful to Small Concerns Upheld.” 

I am referring to the splendid letter of Senator Proxmire, the 
junior Senator from the State of Wisconsin—in his letter dated July 
6, 1959. In his letter he brings in about the problems of the glass 
dealers and the rubber tire dealers. 
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I would like the privilege to have this letter inserted as part of the 
record, Mr. Chairman. 

Mr. Mack. Without objection, so ordered. 

(The document referred to follows :) 


[From New York Times, July 13, 1959] 
LETTERS TO THE TIMES 


To Arp SMALL BUSINESS—CONGRESSIONAL STUDY OF PRACTICES HARMFUL 19 
SMALL CONCERNS UPHELD 


To the Eprror oF THE NEW YORK TIMES: 


The almost unbroken tradition of disparagement by the Nation’s press of 
efforts by Congress to bolster our free-enterprise system through aids to small 
business is assured continuity by the Times’ editorial of June 27. 

The Times seems pained because the present session of Congress has held 
hearings and otherwise inquired into the competitive problems of certain groups 
of independent businesses, chiefly in the retail field. It deplores what it terms 
“the tendency to look to Washington for a solution of problems that are an 
inevitable price of a competitive system.” 

Both the tire dealers and plate-glass dealers mentioned by the Times com- 
plained to Congress, as a court of last resort, because their manufacturing 
sources of supply persistently sell tires and glass to the retail customers of 
the dealers at prices below those which the dealers have to pay the manufac. 
turers. 

UNDERSELLING DEALERS 


There may be those who believe that the practice of manufacturers of under- 
selling their own dealers and thus endangering their livelihood is an inevitable 
price of a competitive system. It is, however, hard to reconcile this common 
practice with the lures and encouragements the producers give the dealers to 
handle their products. 

The Times also took editorial umbrage because the steel-scrap dealers asked 
Congress to examine certain alleged monopolistic tendencies in the scrap busi- 
ness and because franchised automobile dealers are seeking territorial security, 
This last is hardly a revolutionary request inasmuch as exclusive territorial 
selling rights are a common and historic form of manufacturer-distributor 
relationship. 

While it is true, as you say, that druggists and appliance dealers have leading 
the movement for a Federal fair trade statute, no one to my knowledge but the 
Times has called it a drastic bill. Indeed, it permits fair trade only for products 
that are in “free and open competition with other articles of the same class.” 

The Times seems to take comfort in the fact that some retailers are always 
in trouble and points out that the number of retail establishments has increased 
through the years, together with other segments of the business population, the 
economy as a whole, and with the tremendous increase in the human population. 
What the Times has not taken the trouble to learn is that in the retail field 
in 1958, for the first time since 1951, there was a decline in the number of new 
firms started. 

FEWER FOOD RETAILERS 


Also, not without significance is the fact that there are fewer retail food 
firms in business today than there were in 1939, although population has greatly 
increased. The trend of concentration in the retail food business indicates 
that in the foreseeable future the distribution of food at retail in this country 
may be controlled by a half dozen giant chain organizations. 

Two points remain to be made about the Times’ editorial. First, it is not the 
raw number of firms started in any year that counts, but the prospects of those 
new firms for survival which will determine the health of the small-business 
community and of our free-enterprise system generally. 

Second, the retail trade and the service industries together account for three 
fifths of all operating concerns. They are the major industry divisions directly 
serving the ultimate consumer. If the Times is right, it is somehow improper 
for the elements of these business groups to memoralize Congress for a redress 
of competitive wrongs. 

WILLIAM PROXMIRE, 
U.S. Senator. 
WASHINGTON, July 6, 1959. 
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Mr. Bureer. Finally, and this will complete my statement, I think I 
can say it this way, Mr. Chairman and members of the committee, 
that truth is absolute. It can be neither increased nor decreased. It 
ig the same whether voiced by ‘one or many, and repetition leaves it 

changed. : 
whats my complete statement, Mr. Chairman, and I stand for any 
questions that the Chair or members want. to ask. 

Mr. Mack. You are here representing the National Federation of 
Independent Business; is that correct é 

Mr. Burcer. Exactly; yes, sir. 

Mr. Mack. I was wondering if you could explain or tell the com- 
mittee what this organization is that you referred to that carries your 
name. 

Mr. Burcer. Which one do you mean ¢ 

Mr. Mack. The name is spelled the same as yours. 

Mr. Burcer. The Burger Tire Consultant Service ? 

Mr. Mack. You stated that you had no connection with this. 

Mr. Buraer. It is a national independent. They have no relation, 
direct or indirect, with the National Federation of Independent Busi- 
ness. 

In fact, I severed my relationship by filing in the county clerk’s 
office in the city of New York in 1950 so that there is no relationship, 
except that I represent them here as a Washington representative, and 
nothing beyond that. It is privately owned. 

Mr. Mack. I wanted to have the record clear. 

Mr. Burcer. The present owner of the business is Mr. Charles H. 
Burger, of New Rochelle, N.Y.—that is, the transfer was made on 
February 1, 1950, at which time Mr. George J. Burger, Jr., and 
Charles H. Burger, were the owners. 

Mr. Mack. Who is George J. Burger, Jr. ? 

Mr. Burcer. He is now with the federation at the head office at 
Burlingame, Calif., and has been for 14 years. 

Mr. Mack. He was formerly associated with the Burger Tire 
Consultant ? 


Mr. Buroer. Yes, sir. I founded that publication in February or 
March of 1941. 


Mr. Mack. So that you were formerly with that organization 
yourself ? 

Mr. Burcer. I founded the Burger Tire Consultant Service, at 
which time up to that time I had been secretary and general manager 
of the National Association of Independent Tire Dealers—from 1935 
to 1941. 

Mr. Mack. And you also serve as a consultant for them in Wash- 
ington ? 

fr. Burcer. Exactly. 

Mr. Mack. At the present time? 

Mr. Burcer. Exactly. 

Mr. Mack. I thought at the time of your testimony this morning 
you indicated that you had no connection—or that it was not in any 
way connected with you. 

Mr. Burger. Exactly correct. 

Mr. Mack. It was started by you or members of your family ? 

Mr. Burcer. It was founded by me in January 1941 and I ceased 
to have financial interest in it on February 1, 1950. 
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Mr. Mack. But some members of your family still have an interest? 

Mr. Burcer. No one except my youngest son. That isall. No one 
else. Not Mrs. Burger or anyone else. 

Mr. Mack. You alsoserve presently as their representative in Wash- 
ington ? 

Mr. Burcer. Exactly. I am a free lance. I can represent others, 

Mr. Mack. I wanted the record to clearly reflect the situation. It 
was my understanding that you do represent them in Washington and 
I wanted the record clear. 

I did not want the record to be misleading. 

Mr. Burcer. I have been a member of the rubber tire industry for 
just 50 years last March and God willing I hope still to remain a 
member of that industry. 

Mr. Mack. Well, I hope that you are a member of it for many years 
to come, but I want the record to clearly reflect the situation and, if 
you do have an association with the company, I would want the record 
to so indicate. 

Mr. Burcer. I can be with them today and stop it tomorrow. I can 
ston it at any time that I deem fit to stop it. 

Mr. Mack. But at the present time you are their Washington con- 
sultant ? 

Mr. Burcer. Exactly, and I am filed under the Lobbying Act on that 
since 1947. 

Mr. Mack. Now, this problem is not a new problem, I gather. 

Mr. Burcer. Not so far as the rubber tire industry is concerned, 

Mr. Mack. You have been interested in it since 1925? 

Mr. Burcer. I was president of the Tire Dealers Association, elected 
in Milwaukee, Wis., in November 1922. I was reelected again in the 
city of New York in November 1923, and reelected again in Akron, 
Ohio, November 24. 

Mr. Mack. The thought occurred to me that, if you have been work- 
ing with this problem since 1925, that some place along the line it 
would seem that this type of legislation would have been introduced 
in the last 30 or 40 years or so. 

Mr. Burcer. Answering your question, Mr. Chairman, when my 
activities were confined exclusively to the problems of the rubber tire 
industry with the invaluable help of Senator Murray, of Montana, 
the first chairman of the Senate Small Business Committee, and on that 
committee at the time were Senator Stewart, of Tennessee, Senator 
Capper, of Kansas, Senator Maloney, of Connecticut, Senator Ellen- 
der, of Louisiana, Senator Taft, of Ohio; and the committee was unani- 
mous in recommending in June 1942, that the bill known as the rubber 
tire bill would provide for complete divorcement of the tire manwfac- 
turer from the retail field. That bill was reported out favorably by 
the Senate Banking Committee unanimously, headed by Senator 
Wagner, and reached the floor of the United States Senate for vote. 
Senator Ellender handled the bill on the floor. He was off the floor 
for about 5 or 10 minutes and the late Senator McCarran got on the 
floor on the silver question and the bill died sine die with no action 
taken. 

Mr. Mack. Why do you not support that proposal rather than the 
proposal before us ? 
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Mr. Burcer. Well, the National Federation of Independent Business 
has polled its members on that bill and the majority vote favors that 
- answering your question further, I think that this Bentley bill, 
LR. 2729, might be an easier way to bring about the correction, but 
| will say this much: As long as the affirmative voters of the National 
Federation of Independent Business favor the present rubber tires 
pill, then for the best interests of our members and the people we 
serve we will take the appropriate action to attempt to get the legis- 
lation for the divorcement. That bill is now pending in the U.S. 
Senate. 


Mr. Mack. I have a few questions that I would like to propound 


concerning the bill but I am going to permit the other members of 
the committee to ask questions first. 

I received a letter from you some time ago as a representative of 
the National Federation of Independent Business. To be entirely 
fair, I will introduce the entire letter in the record at this point so that 
it will include the whole letter, but I wanted to ask you about one 
paragraph in which I was particularly interested, and I will read this 
paragraph at this time. 

(The letter referred to follows :) 


NATIONAL FEDERATION OF INDEPENDENT BUSINESS, 


Washington, D.C., May 21, 1959. 
Hon. Perer F. Mack, Jr. 


House Office Building, 
Washington, D.C. 


My DEAR CONGRESSMAN Mack: I am in receipt of your letter of the 19th in 
answer to my letter of the 18th and I want to take this time to thank you for 
the attention given to my recent letter. 

During the past 50 years in business, and by the way, the bulk of that time 
was as an independent member of the automotive industry, and for the past 
decade or more I have devoted my time exclusively to the overall problems of 
small business, plus the experience I have had on Capitol Hill in behalf of small 
business problems, I know of no truer or more definite way to obtain the honest 
opinions of small business than through the procedure carried out for the past 
14 years or more by the National Federation of independent Business. 

It was only a few days ago, in my appearance before the subcommittee of the 
Senate Labor Committee, speaking officially for our members before that com- 
mittee that the chairman openly remarked, commending the federation on the 
way we present the arguments for and against on a legislative proposition. 

I merely mention this to show that there must be an important service ren- 
dered to the Members of Congress that when we speak and act for small business 
we are carrying out, in their behalf, their expressed wishes. 

You, as a small businessman, well know the difficulty small business faces in 
breaking themselves away from their respective businesses to come to the 
Nation’s Capitol and plead for relief. They do not have the finances, etc., so 
they delegate, as they have in this instance (125,000 or more) the federation 
to speak the truth and the whole truth for them, so that when we appeared 
before your Committee on Interstate and Foreign Commerce we were speaking 
and acting for all types of small business both at the production and distribution 
level, as exemplified in the individual mandate ballots presented to you from 
your district by a newspaper, feed store, dairy, service station, auto store, auto 
sales, 2 banks, dry goods store, insurance agency, and shoestore. 

Furthermore, realizing the increasing obligations faced by Members of Con- 
gress and committees, all action should be taken by accredited spokesmen to 
relieve the pressure on Members of Congress and committees so that they may 
g0 on with their necessary activities in behalf of our Nation’s welfare. 

Congressman Mack, if the facts as presented to your Committee on Interstate 
and Foreign Commerce on this legislation are the facts—what does it matter 
whether there have been 2, or may be 20 witnesses on the proposition? It would 
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not change the facts which have been presented for the committee’s study anq 
action. 

In view of the importance of this constructive legislation it is our hope anq 
trust, for the future welfare of small business of this Nation, that affirmative 
action will be taken by the Committee on Interstate and Foreign Commerce, 

With highest regards. 

Sincerely yours, 


Mr. Mack (reading) : 


Furthermore, realizing the increasing obligations faced by Members of Con- 
gress and committees, all action should be taken by accredited spokesmen to 
relieve the pressure on Members of Congress and committees so that they may 
go on with their necessary activities in behalf of our Nation’s welfare. 

Am I to conclude from that paragraph of your letter that you think 
that the Members of Congress are not supposed to determine what the 
situation is back in their congressional districts and they are to rely 
on accredited spokesmen entirely and in this case the National Fed. 
eration of Independent Business? 

Mr. Burcer. All I can say in anwser to that is that since this bill 
has been before this committee, I have had my assistant check with 
the specific members to find out what the mandate poll was on H.R. 
2729. I had him deliberately check with each member of this com- 
mittee and in most instances the members of the committee could give 
him the information and I can say to you that the vote on that bill 
that came in from the respective congressional districts did not vary 
1 percent higher or lower than the national average. ; 

Mr. Mack. Now, I want to refresh your memory. You said: “All 
action should be taken by accredited spokesmen.” Now, you do not 
sincerely believe that? 

Mr. Burcer. After all, I think there is no other one that takes the 
same position that we have taken all through in behalf of small busi- 
ness. We have been consistent. There has been no other second 
party. 

Mr. Mack. I understand that it is your opinion that the Congress 
should not act independently. 

Mr. Bureer. Exactly. 

Mr. Mack. That all action should be taken by accredited spokesmen 
for their constituents. 

Mr. Bureer. I can only say, Mr. Chairman, that I do not think that 
that is an exaggerated statement because in my appearances time and 
time again before the respective platform committees of the national 
convention in 1948 and 1952 and 1956, we have been complimented 
for taking the voice on behalf of small business, so I do not think that 
that is an exaggerated statement. Our record all the way through 
for the past 14 years has been wholly and solely devoted to the best 
interests of small business of this Nation. 

Mr. Mack. I am not reflecting upon you. 

Mr. Burcer. I want to make another statement, Mr. Chairman. 

Mr. Mack. If you will permit the Chair to state this, I am not re- 
flecting upon you or your organization. I can understand how some- 
one who would make the statement such as you made in this letter, 
but I want to make it abundantly clear that 1t does not represent my 
views and that I would want to exercise my independent judgment on 
all matters coming before the Congress that I would want to have the 
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privilege of determining what my constituents wanted to have done 
here in Washington. 

Mr. Burcer. Mr. Chairman, I wish that I had in my possession at 
the moment an unsolicited letter that came to me a year ago, I repeat 
unsolicited, of an opinion expressed as to the federation’s action in 
behalf of small business that came from a top authority of Dun & 
Bradstreet. I have never met the man. 

Now, second, I could take you into places throughout the Nation 
where we went to bat for small businesses that were not even members 
of the National Federation of Independent Business. 

I have one in view right now in North Salt Lake, that had been 

taken over by big oil refineries, where we went and assisted that man 

to get two or three carloads of steel to complete his refinery through 
the help of the Senate Small Business Committee, so that I say if we 
say that we do speak for small business, until someone else comes 
along and takes the same forthright, sincere, honest position that we 
take. I do not think it is an exagger rated statement. 

Mr. Mack. I respectfully reserve the right to disagree with you. 
As a Representative in Congress I demand the right to represent my 
constituents and I cannot be subservient to any lobbyi ing organization. 

Mr. Dingell ? 

Mr. Dineeit. Thank you, Mr. Chairman. 

Mr. Burger, I was wondering if you were in favor of certain things. 
I was wondering if you would favor the situation which would elimi- 
nate cost saving to the consumer by means of large volume sales by 
manufacturers direc tly to, let us say, the builders. 

Mr. Burcer. Mr. Dingell, I think when you have a healthy—— 

Mr. DinceEtt. I just asked a question. 

Mr. Burcer. I will answer your question. I cannot see anything 
in the horizon—I am giving you my personal views—in this mass 
building that is going on today throughout the Nation, these mass 
housing developments, I do not know where John Q. Public is going 
to get any better break through any concessions that might be given 
to the mass builder, whether he is going to lower his prices to the 
finished home. I meet enough young fellows i in my travels that are 
trying to buy homes in metropolitan areas and the prices are pro- 
hibitive. It is impossible for them to tale’ over the home and make 
certain that they are going to be able to pay for the home. 

So I do not think that the public would be injured through any 
such thing. 

I have already checked with certain people in the building industry 
as to whether it is so or not. I am not an authority on it, but they 
tell me in most instances that you can buy direct from the producer 
of building materials by some manner or means; you would build 
by a jobber or wholesaler. W ithout identifying it, a member of the 
full committee told we where in his area the builder opened up his 
own retail hardware store and is actively in the retail business so that 
he enjoys that concession. 


Mr. Drncetx. Will this bill stop that same builder from opening 
his own hardware store? 
Mr. Burcer. I do not know. I do not see anything in this present 


bill that would stop him but I did find that out since there have been 
hearings on this. 
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Mr. Dineeii. Would you say that is a defect in the bill? 

Mr. Burcer. Well, if the story is true that he is actively in the re. 
tailing or wholesaling of hardware supplies, I remember one time a 
student in Amherst College asked me, would I accuse big business of 
using the rule of thumb on weights : and would I absolve small business, 
and I answered that student by saying, if a man is going to be a thief 
he will be a thief whether in small business or big business. 

Mr. Dincett. Would you say that is a defect in the bill? 

Mr. Bureer. Except that bill provides that it must not be a con. 
sistent policy of the producer, a consistent policy of the producer or 
manufacturer. 

Mr. Dinceii. Would you say that is a defect in the bill? 

Mr. Burger. I would not say unless it was a consistent policy. 

Mr. Dincetzi. Would you say it was a defect in the bill if this bil] 
encouraged builders to set up their own hardware store to get the 
advantage of builders’ discounts? Would you say that was a defect 
in the bill ? 

Mr. Burcer. I would be frank to say that I think it would be a back 
door to circumvent the legislation; yes. I certainly would be honest 
enough to tell you that. 

Mr. Dinceti. How would you define the language which appears 
on page 2 where it says: 
at a price which consistently is lower than the general level of prices * * * 


How would you define that language ? 

Mr. Buroer. Well, that word “consistent” means a continued policy, 
a continued policy. 

Mr. Dinceti. Well, how would you define the whole thing? What 
does that whole phrase I read mean ? 

Mr. Burcer. Well, I have to repeat and go back to the same thing, 
that if it is a consistent policy of the producer or the manufacturer 
to bypass his accredited recognized jobbers or wholesalers, then I do 
not know whether it is a national sales policy, or I will put it this 
way, a policy of a producer or seller. I know myself that when I was 
in business 

Mr. Drncetxt. Mr. Burger, what I am trying to get from you, and 
I do want your help if you can give it to me, is definition of the phrase 
that I read to you: 


at a price which consistently is lower * * * 


What is the definition of that ? 

Mr. Bureer. If the policy of the producer was a consistent policy, 
this bill would prohibit it. 

Mr. Dince.t.. What does that mean? In other words, what is a 
consistent policy ? 

Mr. Buroer. Continual. 

Mr. Drnceti. Continual ? 

Mr. Burerr. Exactly. 

Mr. Hempnmw.. Would the gentleman yield ? 

Mr. Dinceti. Yes; I would be glad to. 

Mr. Hempuiiy. There is a difference in meaning between continual 
and consistent. As I understand the word “continual,” it means un- 
ceasing, and I think the dictionary would bear me out, so that I am 
sure that the witness does not mean that. He may mean an overall 
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licy. If he means for us to write into this legislation “continual,” 
we will be glad to write it in, but I do not think that is what you want, 
because, unfortunately, up here sometimes it has been my limited 
experience that we deal with words, and people are not sure of the 
impact of those words, and the first thing you know you have a piece 
of legislation that you do not want. 

Mr. Burcer. That is correct. 

Mr. Hemruttt. I just interrupted for the purpose of saying that I 
do not think, in fairness to you, that that is what you want. That 
would destroy any of the meaning of the bill to put the word “con- 
tinual” or “continuous” because that means “unceasing.” 

Mr. Dincetu. I thank the gentleman. 

I am trying to find out what this phrase means. I want your help. 

Mr. Burcer. I am trying to tell you, Mr. Dingell, that if it is a 
consistent policy just what the word “consistent” means. 

Mr. Dincetit. How many sales would that mean ? 

Mr. Burcer. Well, I could not bring it down to whether it is 1 or 
10 or not, but if it makes more than 1 or 2, or, I would say, a half 
dozen or more, than it has no policy. 

Mr. Dince.i. Are you able to give us any further definition than 
that? I am just trying to get your help now. 

I am tryin to find out what this phrase means. 

Mr. Burcer. I cannot boil it down. 

Mr. reat We are engaged in writing the legislative history of 
this bill. 

Mr. Burcer. I beg to correct you. I have no authority with the 
House legislative counsel. They drew this legislation. 

Mr. Dinceti. Mr. Burger, if you will let me tell you what I am 
trying to say without interrupting, we will be able to understand 
each other better. 

We are engaged in writing the legislative history of this bill right 
now. That is one of the functions of this hearing. In the course of 
time, if this bill becomes law, the question is going to be before the 
court as to what this phrase means, and I am trying to find out now 
from you what this phrase means. 1 want you to give me the best 
help you can so that if the committee accepts this bill in its present 
form or decides to write something different, we will at least know 
what we are doing. 

I assume you should know what it is doing because I understand 
you are one of the proponents of it. 

Mr. Burcer. From my understanding, from my friendly discus- 
sions with members of the committee, the worry in the minds of some 
of the members was that of the injury that. might occur with these 
mass builders, so that it would be prohibited in getting concessions 
for a thousand bathtubs or whatever it might be. 

My understanding, a curbstone opinion, is that if it was not a con- 
sistent policy of the producer, it would not outlaw that sale. 

Mr. Dincexi. Tell me, would I be fair to infer that you are telling 
us today that you do not know what this phrase means ¢ 

Mr. Burcer. I am trying to explain, 1f I was buying from a manu- 
facturer, I would ask what his consistent policy was. 

Mr. Dincety. I do not care what the manufacturer would say his 
policy was, but I am asking you what this phrase means and, as nearly 
as I can determine, you have not told me. 
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Mr. Burcer. Mr. Dingell, in my experience in the business world, 
you have to take the good faith of the fellow: selling you. 

Mr. Dincext. I will not deny that fact, but T wonder what. this 
phrase means and you have not told me. 

Mr. Bureer. I am only trying to tell you that if it is a consistent 
policy, a continuing policy of the producer to bypass, the bill would 
prohibit it. That is all I can say. 

Mr. Drnceti. Mr. Burger, the reason I am so concerned about this 
is that the Federal Trade Commission in its report to this committee 
has stated that the terms “consistently is lower” and “general level of 
prices” are so indefinite that much litigation as to their me: Ming is to 
be anticipated, and I am trying to find out what these phrases 1 mean 
so that if litigation does occur “the court will know what these terms 
mean. So far, I must be frank in saying that I do not believe you 
have told me what they mean, and I assume you should know because 
you are a proponent. 

Mr. Buroer. Mr. Dingell, as far as the wording in the legis: ation i is 
concerned, [ tell you that I had nothing to do, directly or ‘indirectly, 

Mr. Drncetu. Let us put it this way. I assume you are a friend of 
the legislation. 

Mr. Burcer. Friendly with what, with the House legislative? 

Mr. Drncet. I assume that you are a friend of this piece of legis- 
lation. 

Mr. Buroer. Of course. It was the outcome of a failure of the 
Federal Trade Commission to give us any relief on December 10, 
1958, on the problem. 

Mr. Dincetu. I am trying also to find out what this language 
means so that the Federal Trade Commission will know what it 
means because they have to enforce it in the end, and they say they do 
not know what it means. If it means that they are going to > wound 
up in litigation, I am trying to find out what these phrases mean. 

Mr. Bercer. Mr. Dingell, I am not a lawyer, but my experience with 
the Federal Trade Commission from 1936 on is that they are lawyers 
down there and I am not, and you will find down there that there are 
two schools of thought on the laws. 

Mr. Drncetu. I do not want to get into a discussion on the Federal 
Trade Commission. I just want to find out what these phrases “con- 
sistently is lower” and “general level of prices” mean. We read the 
words “general level of prices.” What does “general level of prices” 
mean ? 

Mr. Burcer. The “general level of prices” would be for the com- 
modity in that class of es ers. 

Mr. DinceLt. W ould it mean a fixed price or a fair trade price? 

Mr. Burcer. No,sir. No, sir. 

Mr. Dincewu. Ora price established ? 

Mr. Burcer. A price fixed by the manufacturer and he alone. 

Mr. Dinceti. What does the “general level of prices” mean? Does 
it mean one price? Does it mean prices within, let us say, a certain 
dollar gap on either side of a certain price? What are we to infer that 
this means? Weare concerned with the question of what does it mean. 

Mr. Burcer. It means the general price of that particular manu- 
facturer or producer. It has no bearing on the other fellow’s price. 
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Mr. Dincetx. I do not assume that it would have anything to do 
with the other fellow’s prices. What does the “general level of prices” 
mean with regard to what one manufacturer might mark it? 

Mr. Burcer. That is his business. 

Mr. Drncetu. Yet this language appears here on page 2, line 4. 
«# * * general level of prices” appears in the bill. What does that 
mean ? 

Mr. Burcer. The level of prices that he is charging in an area. 
The level of prices he is charging. 

Mr. Drxcety. Does it mean that he can only charge one price for it? 

Mr. Burcer. No. 

Mr. Dincetu. Does it mean he can charge a whole series of different 
prices for it? é 

Mr. Burcer. It has no bearing on that at all. 

Mr. Drncetu. Mr. Burger, I think this is a quite important point. 
Here it comes down and says that it shall be unlawful for the producer 
who distributes his product in commerce through his own retail out- 
lets— 
at a price which consistently is lower than the general level of prices charged 
for such product * * *, 

What does “general level of prices” mean ? 

Mr. Bureer. It is his prices. It is his prices, his general level of 
prices. 

Mr. Dincetu. Does it mean that it shall be one price for a particular 
commodity ? 

Mr. Burcer. Mr. Dingell, it is his announced sales policy. 

Mr. Dincetxt. His announced sales policy ? 

Mr. Burcer. His alone. 

Mr. Dinceti. Yes; but what does that mean? Does that mean one 
price? In other words, he can 

Mr. Burcer. He can, of course, have four prices. He can have 
50 prices if he keeps within the conformity of the law, the Robinson- 
Patman Act. 

Mr. Dinceti. What does that one price mean or this “general level 
of prices”? What does it mean ? 

Mr. Burcer. What I would understand is his announced sales 
policy. 

Mr. Dinceu. Are we telling the manufacturer, then, that his sales 
policy shall be one price for, let us say, a stove, and he shall only be 
able to charge one price for this stove ? 

Mr. Burcer. What it is trying to do is to stop that producer from 
having three or four different types of prices for different customers. 

Mr. Dincety. Then how can you do that with the language “general 
level of prices” ? 

Mr. Burcer. I cannot answer you any better way than I have an- 
swered. I am trying to answer the question. If I was on the other 
end as a buyer—let me finish this. When a man came in to sell me 
merchandise when I was actively in business myself, I asked him this 

uestion : “Am I getting the best price? Is there a better price, and, if 
there is, let me know what I can do to qualify for that price. If I 
have to find that out through the back-door way, your reception in 
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future, as far as my business relationship, is going to be null and 
void.” 

Mr. Dineetu. Will you tell us what a court is going to do with this 
language “general level of prices” 

Mr. Bureer. It applies to that particular producer or manufacturer, 
Iam trying to convey. 

Mr. DinceLu. Will you agree with me that the heart of this bill is 
the language which appears on page 2, line 4, “general level of prices,” 
and then “at a price which consistently is lower than the general level 
of prices,” which appears on lines 3 and 4 on page 2? Is that not the 
heart of the bill ? 

Mr. Burcer. That is right; part of the bill. It is not the “heart” of 
the bill; it is “part” of the bill. 

Mr. Drncetu. Here is the thing I am trying to understand. If you 
cannot define it and the Federal Trade fe cmmaiaated in their report 
to this committee says that they do not know what this language 
means, that it is going to cause litigation, what is this committee goin 
to do with the particular language? That is what I am trying to fin 
oO 
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ut. 

Mr. Burcer. Well, I think the language is not so complicated that 
the seller does not understand just what the wording in that means, 
He cannot have prices in one area for a line of customers and have it 
in another area at substantially lower prices without some justifiable 
reason, and probably he might go into one area and make a sale on 
bathtubs or electric fixtures or some other thing just to grab that 
market and that is not his consistent policy in other areas. 

Mr. Dincett. I know I am taking more than my 5 minutes. I hope 
my colleagues will bear with me for just another brief question. 

Let us assume that a manufacturer does have his own retail outlets 
and he sells directly to his own retail outlets. Under existing law, let 
us say that he is able to sell his own retail outlet at a price substantially 
lower than he would sell to competing retail outlets. If this bill passes, 
he is going to have to charge the same price to all retail outlets. 

Now, what is to stop a manufacurer from raising prices to all out- 
lets, including his own, so that instead of making his money on the 
retail outlet end, he makes his money on the manufacturing and whole 
sale disrtibution end of the operation ? 

Mr. Burcer. Well, of course, there is one industry that I am well 
acquainted with, the rubber tire industry. If you read the Wall 
Street Journal this morning, you will see that Goodyear announced a 

rice drop of $1 to $5 a tire, and I can never recall a similar instance 
in a buying season, except in 1923, when Firestone did the same thing, 
and that is 35 yearsago. So I cannot see where there is any comparison 
because I am going to tell you right straight that in a research made by 
the Harvard Institute back in 1923, in which I assisted and cooperated 
with the late Albert Viles of the Rubber Manufacturers Association 
when they made the report to the Harvard School of Business—it 
showed then the operating economies in the operations of the retail 
tire dealers and even at that there were a few more, so that the publicis 
not going to be injured with 100,000 dealers where they might be 
injured with those put in stores. 

Mr. Drncext. If this bill passes, how are you going to assure that 
any benefit is going to accrue to the small independent retailer? How 
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are you going to know that the manufacturer is not going to, let us say, 

raise his prices to all retailers, his own and others, and then make his 
rofit on the manufacturing and distributing end because it is all essen- 

tially a bookkeeping operation ¢ 

Mr. Burcer. Of course, if we were to change the whole economic 
structure and put back into that particular industry, the rubber tire 
industry, where at one time we had two and three hundred rubber 
companies manufacturing tires and tubes, but I am not in a position 
to answer you what takes place as far as John Q. Public, when you have 
four that control and dominate the industry, and that could happen in 
which John Q. Public will pay the price. 

Mr. Drncetu. I am aware of the situation that exists in the tire in- 
dustry, but I just ask you how are we going to police the bookkeeping 
to make sure that this bill does accrue some benefit to the small retailer 
if it is passed ? 

Mr. Burcer. Well, the tire manufacturer cannot consistently run 
those tire stores, as he did prior to World War II, running into millions 
upon millions of dollars of losses. 

Mr. Dinceti. Thank you, Mr. Chairman. 

Mr. Mack. Mr. Keith ? 

Mr. Kerrn. I have no questions. 

Mr. Mack. Mr. Hemphill ? 

Mr. Hempuity. I would just like to read this definition into the 
record at this point for the erudition of the witness or anybody else 
having anything to do with this legislation and who did not happen 
to give it the study that perhaps it should have been given. 

Referring to Mr. Dingell’s question, the word “consistent” as I 
read it from the dictionary means “possessing firmness or coherence” 
and “solid.” I am also going to read the definition of the word “con- 
tinual”: “Characterized by continuity; continuous; occurring in 
steady, rapid, but not unbroken, succession”; whereas, “continuous,” 
as I read it, is “having continuity of parts; without cessation.” 

I might say to the witness that it would have been mighty helpful 
to this committee if, when this legislation was prepared, it had a 
preamble which contained some definitions, because it has been my 
experience in working with legislation in the last 25 years as a lawyer 
and legislator and finally up here, that that always spells it out. 

I was just looking through the legislation to that end. 

I would like to ask the witness this question: In section (b) of 
this proposed legislation, you say that a man who sells direct to the 
public cannot sell direct cheaper than he can sell to the retailer. 

Mr. Burcer. That is right. 

Mr. Hemrutiy. Do you mean to tell me that what is proposed here 
is that, if a man wants to sell direct since he does not have the over- 
head expense of the retail outlet, he cannot take that into considera- 
tion ? 

Mr. Burcrr. Congressman Hemphill, I do not see where there 
would be any real economies made for the producer or the manu- 
facturer where he could sell direct to the consumer, but the bill only 
stops him where he has on his books independent retailers. Now, 
the Real Silk Hosiery sells from the mill direct to the consumer. 
Fuller Brush sells direct from the mill to the consumer but Fuller 
Brush and Real Silk Hosiery is not being sold by retailers. 
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Mr. Hempnity. That does not answer my question. 

My question was: Since the man who sells direct does not have 
the overhead of his own retailer, is he allowed to take into considera- 
tion the fact that he does not have that overhead and that cost in his 
business operation, and sell direct cheaper ? 

Mr. Burcer. Not under this bill. 

Mr. Hempnini. What does that do to the consumer ? 

Mr. Burcer. I do not know, Mr. Hemphill. I honestly and truth- 
fully do not know of any particular case where any manufacturer 
or producer has distribution in the retail field. I honestly and truth: 
fully do not know of any industry that will go direct to a consumer 
and give him a lower price than he would to his independent re- 
tailer. I do not know what you would gain by it. I do not see what 
he would gain by it. 

Mr. Hempniiu. He could gain a great deal because I am thinking 
of the fact, which can arise very simply, in which a manufacturer 
would have a plant in a metropolitan area. He would sell direct 
from his plant in the metropolitan area. Yet he would necessarily 
try to get retail outlets all across the Nation. 

Mr. Burcer. Mr. Hemphill, I now recall, I remember that was 
tried at least once, to my knowledge, by the Sterling Rubber Co. at 
Rutherford, N.J. They eliminated all their dealers and. went right 
direct to the ultimate consumer—passenger car buyers or other buy- 
ers—and eventually within a year or two they changed it. That is the 
only time in my business career that I remember a deal of that kind. 

Mr. Hemrpuitt. I do not think that single experience would answer 
the question. There is one observation that I would like to make. 
I live in a small town and, with the progress of our civilization, it 
has been my observation that little hamlets used to have small busi- 
nesses and they have been closed up now and the smaller towns have 
less and less small business. What has happened to some extent is 
that, because of the medium of advertising through better communica- 
tions in the country, the public has demanded better prices. 

In order to meet the consumer demand in many instances, it has 
been my observation that, either by volume discounts or what you 
might call come-on sales and other methods, the public has been able 
to get products at lower prices. That concerns me because we have an 
obligation here to the buying public as well as to independent busi- 
ness, the manufacturer, or anybody else. Our policy here is not 
guided by what your people want alone. It is guided by a whole lot 
of things, and I think sometimes you all ask us to lose sight of that 
fact. 

Mr. Burcer. No, sir. 

Mr. Hempuiy. I think my answer to your letter to the chairman is 
that I represent the Fifth District of South Carolina and the think- 
ing there—and I know what it is. I am not dependent upon you 
or anybody else for the thinking in that district. I am dependent 
upon you to give me the thinking of your organization. 

In keeping with that, I would like for you to file with us some sort 
of definition of the word “consistent” as you construe it in this legis- 
lation or as your lawyers construe it. 

Mr. Burcer. I am not a lawyer. 
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Mr. Hemreun. I did not accuse you of that sir. I just said that I 
assumed that you have counsel. 

Mr. Burcer. Well, I assure you, Mr. Hemphill, that when we re- 
view this transcript on the question, I think the word will be defined 
and it will be defined very thoroughly and it will be submitted to the 
chairman within the next week. 

Mr. Hempnitn. One more question, Mr. Chairman. 

You have here the words “in commerce.” I assume by that you 
mean interstate commerce ? 

Mr. Burcer. Yes, that is what it is. 

Mr. Hempui.y.. There is no intention in this legislation to invade 
the province of the States, is there? 

Mr. Burcer. The bill applies to interstate commerce. 

Mr. Hempuiny. Only. 

Mr. Burcer. Exactly. 

Mr. Hempuiwy. Thank you. 

Thank you, Mr. Chairman. 

Mr. Mack. Mr. Dingell? 

Mr. Drncett. Thank you, Mr. Chairman. Just a couple more brief 
questions. 

Mr. Burger, I was extremely interested here in some other things. 

The Federal Trade Commission says : 


If the bill were enacted— 
and I am quoting from their report— 


a manufacturer or producer who wished to preserve his right to sell directly 
to large customers at a price which he could freely determine could eliminate 
direct sales to retail outlets and restrict his sales of products ultimately in- 
tended for retailers to warehouse distributors or wholesalers; thus, instead 
of inuring to the benefit of independent retailers, the proposal could have 
a very detrimental effect by eliminating any cost saving which might presently 
be available to them by means of their direct purchases. 

In other words, they say a manufacturer, if he wants to continue 
giving preferential treatment to his own retail outlets, could merely 
eliminate direct sales to other retailers, sell to wholesalers, and still 
sell at a low price to his own retail outlets; in other words, pick and 
choose his outlets. He is going to retail, too, and at the same time 
rob or deny his competing retail outlets of their present low prices. 

In other words, he could strike a dual blow at them and still be 
legally operating within the purview of the bill. 

Would you have any comment on that? 

Mr. Burcer. I can’t tell you about that, sir. 

I would not attempt, with all due respect to the Federal Trade 
Commission, to try to analyze what is in their thinking from day 
to day. 

Mr. Drncett. At least, would you want to say whether that is a 
good situation or a bad situation for the small retailer? 

Mr. Burcer. It has been stated repeatedly that if the rubber tire 
manufacturers can serve the requirements of John Q. Public through 
their own retail stores, then let them come out and make the state- 
ment that we don’t need dealers. That has been repeatedly stated 
before congressional committees. 

Mr. Drneexx. I don’t think you are coming at all close to the 
question I was trying to ask. 
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I would like to know whether or not the statement the Federa] 
Trade Commission made is true or false as I quoted it to you. 

Mr. Burerr. I don’t try to interpret whether the statement of the 
Federal Trade Commission is right or wrong. 

Mr. Drineett. Would you chaliwiee the veracity of the Federal] 
Trade Commission on this point ? 

Mr. Burcer. I have had so much active experience down there in 
opinions pro and con. Their interpretation on the Robinson-Patman 
Act and other laws down there 

Mr. Dincett. I am not talking about that. I want to stick to this 
one narrow point, if I may. 

Do you state that their statement is false as I read it to you? 

Mr. Burcer. I won’t answer the question. 

Mr. Dincetu. I beg your pardon ? 

Mr. Burcer. I respectfully say I won’t answer the question until 
I study the question. 

Mr. Mack. The Chair would like to state now, I do not think that 
the witness said what he intended to say. 

What you intended to say is that you are not properly equipped 
to answer the question at the present time ? 

Mr. Burcer. At this moment I am not properly equipped. I would 
like to sit down and study the question before I gave Mr. Dingell the 
answer. I would not give a quick opinion on it. 

Mr. Mack. You do not have an answer the question that you 
would be willing to supply on this point ? 

Mr. Burerr. Exactly. 

Mr. Mack. You are not informed on the subject, is that correct ? 

Mr. Burcer. Exactly. 

Mr. Dinceti. Mr. Burger, I want to be fair to you, but at the same 
time I understand that you are a friend of this legislation and I 
assume that you are a competent witness to testify on it. 

Some of these questions bother me because when I read the Fed- 
eral Trade Commission report, I am very frankly concerned about 
this bill. It raises a number of questions that I regard as being very 
basic, and they point out the number of instances in which this bill 
is not in the interests of the small independent business, and in fact 
on many occasions where it goes directly opposite to the interests of 
the small independent businessmen. Like everyone else in Congress, 
I want to preserve that segment of business. 

Mr. Burcer. Mr. Dingell, I wish that you or other members were 
present at that conference of December 10, 1958, when we sat for 
2 hours and 20 minutes with the Commissioners. Some of them had 
suggested to us that we recommend some kind of legislation that 
would allocate the business coming out of the manufacturer, and we 
said no, and the question is just this much: that the views that they 
hold down there on certain economic slants of the law, I wouldn’t be 
able to give you a worthwhile answer to one way or the other. 

Mr. Drncetx. Mr. Burger, I have just one more question here that 
I want to ask you. 

The Federal Trade Commission, in their report to the committee, 
says as follows: 

An essential element upon which enforcement of subsection A depends js the 


price at which a manufacturer or producer delivers a product to his own retail 
outlets. As a practical matter, one does not sell to himself. Accordingly, the 
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price at which a manufacturer or producer delivers to his retail outlets may be 
an arbitrary or bookkeeping matter and need not control the price at which 
those outlets resell to the consuming public. 

Consequently, manufacturers could deliver to their own retail outlets at 
the same price at which deliveries are made to other retailers, but the manu- 
facturer-owned retail outlets could resell at a low markup which no independent 
retailer could meet. Indeed, the manufacturer-owned retail outlets could sell 
at cost or at a loss with respect to the price at which the products were 
delivered. 

Would you challenge that statement? 

Mr. Burcer. If you look at my statement, you will find a valid argu- 
ment that appears in the Congressional Record on the entire statement 
of the Federal Trade Commission views on H.R. 2729, valid argu- 
ments against it, and I will stand on that statement that appears in 
the Record. 

Mr. Dincett. If you have made an analysis of it then 

Mr. Burcer. We made an analysis of every single one of those ob- 
jections, and you have been so notified, of every single objection the 
Federal Trade Commission made to H.R. 2729. 

There has been a valid argument presented and opposing those 
views. 

Mr. Dincett. I am just asking you to give us at this time a valid 
argument about this particular point. 

Mr. Burcer. It is already a matter of public record. 

Mr. Dincetv. If it is a matter of public record, you would not mind 
telling us what it is, would you, sir? 

Mr. Mack. The Chair would like to state that to the best of his 
knowledge that is not part of the record being made or the testimony 
they made before the committee. 

Mr. Burcer. I think each member of the committee then, Mr. 
Chairman, was so notified through Mr. Bentley’s office of a letter that 
was sent as to the arguments presented against the objections of the 
Federal Trade Commission. 

Mr. Dinceii. Mr. Chairman, under the circumstances, if that is so, 
I do not think that Mr. Burger would mind very much telling us what 
the answer is to the last objective just read from the Federal Trade 
Commission report on this bill. 

Mr. Burcer. Mr. Dingell, with respect to all questions you brought 
to my attention in this colloquy now as to the Federal Trade Com- 
mission, if you will kindly refer to my statement you will find valid 
arguments against their views. 

Mr. Dixcett. Mr. Burger, I am not asking to be referred to your 
previous statement. I am asking you about this right now and I 
would like to have an answer. 

Mr. Burcer. All I am going to say is just this much: That if the 

ublic at large is going to get the lowest possible cost, whatever 

usiness it is in, they will get it wholly and sides through a vigorous, 
militant group of independents operating in our economy. No other 
way are they going to get a break. 

Mr. Dinceii. That still does not answer my question, Mr. Burger. 

You know, Mr. Burger, I cannot refrain from making the state- 
ment that if you were really interested in this bill or if you really 
were aware of what is present, you would make some effort to answer 
these questions and you would be prepared to answer these questions 
at this particular time. 
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I must confess that your testimony has been at best uninformed and, 


worse, it has been downright evasive. 


I would like answers to these questions. If this committee, Mp, | 
Burger, is going to consider this oe of legislation, and if we are | 


going to listen to you testify for I do not know how long now, it seems 
to me that you ought to be able to answer a few simple questions op 
what the Federal Trade Commission has had to say. It appears to 
me that you are either reluctant or incapable of answering these 
questions. 

I am very much disturbed at the fact that you will not even tell me 
about this last comment of the Federal Trade Commission. 

Mr. Burcer. I am not reluctant. I told you that all and every ob. 
jection of the Federal Trade Commission that was opposed to the 
Bentley bill, H.R. 2729, has all been answered, question and answer, 
every argument they presented against the bill, and I will be more 
than pleased to draft off another copy of that and send it to you, which 
will be my answer. 

Mr. Dincett. Thank you very much. No further questions. 

Mr. Mack. Are there any other questions? 

If the gentleman desires to submit answers to questions, we would 
certainly grant you permission to do so. 

The letter the gentleman referred to has not been made part of this 
record and I feel that the questions asked by my colleague, Mr. Din- 
gell, are very pertinent and that we should have answers to these ques- 
tions. That is one of the reasons why the Committee on Interstate 
and Foreign Commerce has rereferred this bill to this subcommittee, 
to answer questions which have been raised by members of the com- 
mittee. 

Mr. Burger, I certainly am not clear in my mind, as I have indicated 
to you earlier, just what H.R. 2729 would do if it were enacted into 
public law. I have followed very closely your 28-page statement. 

Mr. Burcer. The longest I ever made. 

Mr. Macx. I do not think that properly reflects the extent of your 
remarks either. 

We have several supplementary statements to include in the record, 
but your statement has failed to answer questions which have been 
raised in my mind concerning the effect of H.R. 2729, as to just what 
would be accomplished by this bill. 

I have not accused the gentleman of being a lawyer, but I am won- 
dering if the proponents of this legislation would have anyone who 
could properly analyze the effect of this bill. 

I do not care to insist upon that point at this time. 

If you would care to analyze the two paragraphs in the bill, I would 
be very happy to hear your testimony, and if you prefer someone else 
to testify and explain the effect of this proposal, we would be very 
happy to have him testify. 
att Burcer. Mr. Mack, I am going to say something I never said 

ore. 

When the good Lord gave Moses the Ten Commandments of God 
had laymen been asked for an interpretation of “Thou shall not,” I 
will wager that we would have millions of answers to try to interpret. 

As far as this bill is concerned, I am looking at it myself personally 
as an equal race for consumers acceptance, nothing beyond that, and 
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which we hope through such a thing it would preserve efficient, inde- 
ndent business and bring the commodity to the public at the lowest 
ible cost. igdy ; ‘ 

That is all we are interested in, first, preservation of small business. 

Mr. Mack. In that we completely agree. 

Iam certainly interested in small business and have had some lim- 
ited experience in that field. 

Mr. Burcer. So have I. ari, sah 

Mr. Mack. I have also had some limited experience writing and 

reparing legislation. ’ 

I must state quite frankly that I do not understand what is actually 
supposed to be accomplished or what this legislation would do if it is 
enacted into law. I thought that you are some proponent of the 
legislation would want to analyze the bill, and it is only, as I men- 
tioned, two paragraphs, to convey to us your interpretation as to what 
the bill would do. 

There are some very serious questions raised here and I am not con- 

vinced that the bill as written would carry out the ideas expressed by 
you, the sponsor, and some other representatives. 
” Mr. Burcer. I will say this much, Mr. Chairman: That when the 
transcript is available and I can have a copy of that transcript in my 
hands for about a week, the questions that were put to me today will 
be answered in detail and furnished to you just as quickly as possible, 
which I would like to have made a part of the record. 

Mr. Mack. I would prefer to have the information today. 

I am required to report back to the full committee on this bill and I 
would prefer to have the answers to our questions. However, I will 
gladly permit you to submit an additional statement explaining the 
legislation and what the effects of the legislation actually would be. 

Mr. Dincett. Mr. Chairman, may I ask this question? 

Mr. Mack. Mr. Dingell. 

Mr. Dincett. Mr. Burger, I have the feeling that you are sup- 
posed to be a friend of this legislation and I assume that you have 
studied it, and I was just wondering, Mr. Burger, if you could tell 
us any reason why you are not able to answer these questions. 

Mr. Burcer. I am only interested in the simple fundamentals in the 
legislation and that is the simple analysis that would be made from 
the legislation, equal pricing, equal treatment for the customer by a 
producer or manufacturer, nothing beyond that. 

Mr. Dinceitx. That is certainly a commendable objective. 

Mr. Burcer. That is the only thing that I understand in the bill. 

Mr. Divceii. And I doubt seriously if you would find anybody 
who would object to that principle. 

What we are concerned with is the language of the bill. Does it 
accomplish that end ? 

It may be in your mind that it does. It may be in the minds of other 
people who are proponents or friends of this legislation that it ac- 
complishes such an end. 

You see, Mr. Burger, the thing that concerns me, and I am sure it 
concerns other members of the committee, is this: That we can pass 
laws and we in Congress very frequently say they mean one thing. By 
the time they get to the courts they mean something altogether differ- 
ent, or the courts at least, in their wisdom and occupying their proper 
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function, say the legislation does not mean what Congress thought jt 
meant at all and, quite the contrary, it means something altogether 
apart, different, and distinct, and that is why we need some clarifiea. 
tion to make sure the bill is what we have in mind. 

And the thing that you have not done for us, Mr. Burger, is to elar. 
ify some of the questions which are raised by the Federal Trade Con. 
mission. 

Mr. Burcer. The thing is just this: I answered what we understand 
the bill is supposed to do. If this committee can strengthen thai 
bill and make it even plainer, that is up to the committee to decide, 

Mr. Drnceix. Mr. Burger, you have to also remember if these ques. 
tions are not answered, it may very well be that the committee in its 
wisdom may decide not to report out this piece of legislation, and] 
can tell you frankly, Mr. Burger, your inability to answer thegg 
questions which I have propounded to you today has made it ex. 
tremely difficult to report this piece of legislation out. 

Mr. Burcer. I haven’t dodged the question, but the thing that | 
am interested in is the simple fundamental of the bill, and not beyond 
that. 

If you go into all legal phrases, and legal terms, and legal definitions 
or determinations, I am not going to answer those questions because 
it is beyond me to answer those questions. 

Mr. Mack. I think the gentleman has stated the case, that he is 
not in a position to answer the questions, that he is answering to the 
best of his ability, but that he does not understand the wording in 
the legislation. 

Is that a fairly accurate statement ? 

Mr. Bureer. I think this much: that if I had legal counsel sitting 
here with me, he would be able probably to answer those questions, 
because they originated with legal authority, and he would answer 
it that way. 

I am answering from a practical small business standpoint what 
we believe the bill should do and must do if there is going to be any- 
thing left of independent business. That is all we are interested in. 

Mr. Drneeiit. Thank you, Mr. Chairman. 

Mr. Bureoer. If the bill doesn’t do that, then we will have to find 
some other way to keep small business in the picture. 

Mr. Drncetx. Thank you. 

Mr. Mack. I have one last question. It is not of a technical nature, 
but to see the intent of paragraph (b) in the bill, and I am sure that 
you are in a position to answer a question of the intent of the legisla. 
tion; is that correct ? 

Mr. Burcer. That is what I tried to explain. 

Mr. Mack. Yes, sir. 

In paragraph (b), is it your intent that the tire manufacturers, 
for instance, would not be permitted to sell direct to automobile 
manufacturers? 


cnc 


Mr. Burcer. No. There is no intent, direct or indirect, because | 


automobile manufacturers buy under a different arrangement entirely, 
for original equipment. Original equipment I am talking about. 
Mr. Mack. That is just another problem which has come up. 
Mr. Burcer. It has never been even considered in the bill. 
Mr. Mack. It emphasizes the importance of the wording of the bill. 
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Mr. Burcer. That has never entered into it as far as original tire 
equipment is concerned, 

Mr. Mack. That is the problem that we have in legislating in this 
general area and I hope that that will emphasize the importance of 
having the bill properly analyzed by the proponents of the legislation. 

Mr. Burcer. Mr. Mack, from my knowledge of the rubber tire in- 
dustry in as far as original equipment is concerned there has never 
been any objection from the retail trade because that is a different 
class of sale to the car manufacturer. It is different and they justify 
their prices, because they are not for resale, but there is one segment 
in that original equipment that I am still fighting for, and that is 
that spare tire on automobiles. 

As far as original equipment is concerned, that would have no bear- 
ing and would not affect that arrangement between the tire manufac- 
turer and the car manufacturer. 

Mr. Mack. I asked the question because in this bill even that point 
is not clear, because they could be interpreted to be consumers as well 
as other consumers. 

Mr. Hempuity. To use a phrase from the rubber industry, perhaps 
the bill needs retreading. 

Mr. Burcer. I am glad you brought that up. 

They are the ones that pioneered that, the independents. 

Mr. Hempnit. It is preposterous to me that we have a piece of leg- 
islation before us which people cannot explain. It is preposterous 
becaues those of us who want to help small business certainly need 
every vehicle which is possible from a legislative standpoint, and 
I wish you had had counsel here because it would have been of great 
assistance to me in trying to determine the questions which neces- 
sarily I have to answer. 

I am going to look forward with a great deal of interest to the 
answers which are given, Mr. Chairman. 

Iam glad you are going to submit those answers. 

Mr. Mack. Are there any further questions? 

Mr. Burger, also, when you explain the effect of the bill in a sup- 
plemental statement, I would like to have any suggestions for amend- 
ments which you may have at that time. 

Mr. Burcrer. Do I have any suggestion for amendments? 

Mr. Mack. No. I will restate what I said. 

When you submit your supplemental statement, at which time I 
understand you are going to explain this bill, the committee would be 
very happy to have, as well, any amendments to the bill which you 
might want to suggest. 

Mr. Burcrer. We will give you that. 

(The following letter was later received from Mr. Burger :) 


NATIONAL FEDERATION OF INDEPENDENT BUSINESS, 
Washington, D.C., July 22, 1959 
Hon. Perer MAoK, Jr., 
Chairman, Finance and Commerce Subcommittee, House Interstate and Foreign 
Commerce Committee, House Office Building, Washington, D.C. 


DeaR Mr. CHATRMAN : Following up your request during my appearance yester- 
day afternoon in giving me the privilege to file a supplemental statement in 
answer to the questions presented to me yesterday by some of the members of 
the committee as to our rebuttal to Federal Trade Commission objections to 
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H.R. 2729, here is our official position, and we are speaking for the membership 
of the National Federation of Independent Business : 

I feel that the reasoning of the Commission, as expressed in opposition to 
H.R. 2729, is very faulty, and that it presents no real argument against the 
measure. I must say that, since so much of the objection voiced is in terms 
of generalities, it is a little difficult to come to grips with it. However, within 
the foregoing limits, here are my observations: 

1. The point about limited applicability (p. 2, pars. 1 and 2) does not seem 
particularly valid as an argument against H.R. 2729. In the first place, in its 
letter the Commission specifies the tire, oil, and dairy industries as those which 
would be affected. The Commission ignores the paint and glass industries. It 
ignores also the fact that the type of distribution covered in H.R. 2729 is an 
expanding threat in the foregoing industries, and that it promises to become a 
dangerous factor in others. In the second place, the Commission ignores the 
fact that in one important respect H.R. 2729 is limited because of its very aim: 
the closing of a loophole in our laws which curb unfair price competition, the 
use of which is permitting manufacturers engaged in dual distribution to get 
by with economic murder. 

2. The point made about large distributors (p. 2, par. 1) does not seem a valid 
argument against H.R. 2729, because the bill directs itself toward manufacturer 
practices, not toward large distributor retailers. This, however, does not give 
the large distributors any advantage over manufacturers, because, as retailers, 
these large distributors are already subject to the laws which restrain unfair 
price competition among competing businessmen, while the manufacturers are 
free of the restraints of these laws, insofar as their factory-direct or factory- 
store competition with their independent retailers is concerned. 

3. The point made about forcing channels of distribution (p. 2, par. 3) is not 
valid, for reason that H.R. 2729 merely requires manufacturers who compete with 
their retail dealers to do so on fair price competition basis. There has never 
been anything beyond this in the minds of the authors of this legislation, and 
it is, to say the least. ill-advised for the Commission to suggest otherwise. As 
to the point made in this paragraph that the present proposal would require 
a manufacturer or distributor to sell at the same price as a retailer, thus 
ignoring the economies or cost savings of direct distribution, let me make two 
points: 

(a) Subparagraphs A and B of H.R. 2729 both recognize, if only by impli- 
eation, flexibility in pricing. Both very carefully make it illegal only for a 
manufacturer to sell at consistently lower prices. This does not imply the 
rigidity in pricing which the Commission suggests at this point, and in avoiding 
this implication leaves the way open for some flexbility. 

(b) It would seem that the Commission itself recognizes the foregoing fact, 
because it argues, on page 4, in paragraph 1, that use of the word “consistently” 
would apparently allow a manufacturer to alter the price to its own retail 
outlets on particular shipments earmarked for favored customers, or to sell 
directly to favored consumers at prices lower than the usual direct price to 
other direct-account consumers. 

My only comment on this is that it would seem reasonable for the Commission 
to have this argument one way or the other, but certainly not both ways. 

In this connection, it might be well to think over the possibility of inserting, 
at the ends of subparagraphs A and B, a repetition of the Robinson-Patman 
Act cost justification proviso (allowing differences in prices due to savings made 
possible in the costs of manufacture, sale, or delivery) if this is needed. 

4. The point made about dictating a retail price to manufacturers (p. 3, par. 2) 
is not valid. except if it is argued at the same time that all the antiprice dis- 
crimination statutes permit some businessmen to dictate the prices at which 
other businessmen may sell. For instance, all that H.R. 2729 seeks is to outlaw 
unfairly discriminatory prices offered by manufacturers to their factory stores 
and in direct sales to consumers, in competition with their independent dealers. 
The bill does not tell manufacturers the prices at which they must sell, and it 
does allew price flexibility. However, it does forbid them from selling at un- 
fairly discriminatory prices. In somewhat the same way, the Robinson-Patman 
proviso of the Clayton Act forbids some businessmen from selling at unfairly 
discriminatory prices. If the former dictates, then the latter must also dictate. 
If, because of this alleged dictation in H.R. 2729, the Commission opposes this 
bill, then it would seem logical for the Commission necessarily to oppose the 
Robinson-Patman Act, which it is sworn to uphold and enforce. 
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j made on page 3, paragraph 3, is not quite clear. However, al- 

- _ Lang ta of ieee that enactment of H.R. 2729 might, as alleged, 
vent some retailers from buying direct from manufacturer, this is in the 
—T of speculation. It could be equally valid to speculate that there’s a dis- 
pe possibility that said retailers might be only too happy to trade this partic- 
os good for a greater good involved in having on our statute books a law that 
would prohibit the same manufacturers from coming in to their markets and 
selling to their own customers at prices below those at which they are able to 


- As to the point made on page 3, paragraph 4: the implication here is Chat 
if H.R. 2729 were enacted into law, and if manufacturers affected by this bill 
were to obey its strictures, it might still be possible for their factory-owned 
stores to sell at or below cost, since they are part of the manufacturer, and the 
manufacturer might be content to take only a manufacturer's profit on these 
sales. This, of course, would be a possibility. How probable it would be would 
remain for experience to show. But, the fact that a proposed law, any law— 
take the Harris fair trade bill, or the quality stabilization bill, or many other 
bills that fecome law—might fail is no argument against that law. Perfection 
is not within the grasp of human beings in their mortal frame. ; 

7. As to the amount of litigation that might be necessary to define the meaning 
of certain phrases in H.R. 2729 (p. 4, par. 3), beyond doubt considerable litiza- 
tion could be necessary. However, this bill does not stand alone in this respect. 
The record shows that considerable litigation is still necessary to interpret laws 
that have been on the books, and charged to the Commission for enforcement for 
upward of 42 years. Certainly I do not contend that the fact that litigation is 
necessary in connection with laws now on the books is an argument in favor of 
enactment of other laws that will involve litigation. But at the same time, I 
do think that it proves that the question of the amount of litigation that might 
become involved in enforcing H.R. 2729 is not, in itself, a valid argument against 

bill. 

os to the remark about meeting of competition, it must be remembered that 
the stricture in H.R. 2729 concerning sales “consistently * * * lower than the 
general level of prices” refers only to the prices offered to those in any market 
who are handling or buying direct the manufacturer’s products, not to the gen- 
eral level of prices offered by all sellers in that market. If this concern is over 
a manufacturer’s ability to meet the prices offered by one of his own independent 
outlets, then I point out that there is nothing in H.R. 2729 to prevent a manu- 
facturer from pricing to his stores as low as to his dealers. If this concern is 
over a manufacturer’s inability to meet the prices of some seller of a competi- 
tive brand, then it would seem that there’s no point to this objection, for lower 
prices are permitted from time to time. 

8. As to the distinction made in H.R. 2729 between direct-to-consumer sales and 
sales by a manufacturer’s own retail outlets, there is no question but that such 
sales are identical, from the standpoint of both being made to consumers without 
the intrusion of any independent jobber, wholesaler, or retailer. However, the 
practical fact is that manufacturers do sell both ways, and the bill recognizes this 
fact. The Commission takes issue with H.R. 2729 on this basis. In all fairness 
it should be recognized that even if the bill were to specify only manufacturer 
sales direct to consumers, someone could ask, with equal justification, whether 
this meant factory direct sales or factory sales through factory-owned retail 
stores. The bill attempts to cover both types of sales specifically, to avoid any 
such later questions. 

9. As to the points made on page 4, paragraph 38, subsections A and B do differ 
with respect to interstate commerce coverage. But, as indicated in my para- 
graph 8, they differ only in that one complements the other. This type of differ- 
ence should be no bar to H.R. 2729. As to the charge that the bill is not clear 
as to the interstate coverage intended, all I ask is whether all legislation now on 
the books is clear insofar as its exact interstate commerce coverage is concerned. 
The fact that many such laws are not clear in this respect has not barred them 
from becoming law. It should not be considered a factor in barring H QR. 2729 
from becoming law- 

10. I cannot stress too much the danger in the error by the Commission in 
comparing H.R. 2729 with the various fair-trade bills (p. 3, par. 2). This is 
about as sound as comparing apples with oranges. The fair-trade bills would 
permit a manufacturer to set a minimum resale price on his products, which all 
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his retailers would be compelled to observe. On the other hand, all that H.R. 
2729 seeks to do is to stop manufacturers from discriminating unfairly in their 
sales prices to their retailers, who in turn are free to charge whatever resale 
price they choose to their customers. It is true that H.R. 2729 does contajp 
strictures regarding differentials involved in factory direct sales, but all these 
strictures do is to prohibit a manufacturer from selling consistently to ultimate 
consumers at prices below those he charges on sales to his independent retailers 
In short, even on these, it allows the manufacturer flexibility, the power to raige 
or lower these prices from time to time. 

Summing up, it does not seem to me that the objections voiced against H.R. 
2729 by the Commission in its April 20 letter are, except by stretching the imag. 
ination, valid arguments against the bill- In my estimation, these arguments do 
nothing but reflect the Commission’s 18-year-old adamant stand against any 
course of action, or any law, which might interfere in any way with any manp. 
facturer’s power to price as he desires through his stores or in direct to con. 
sumer sales, in competition with his independent outlets, no matter the damage 
this pricing may do from time to time to his independent outlets, no yatter how 
unfair this might be. Effectively, the Commission’s position has been, and cop. 
tinues to be, that direct selling manufacturers should be beyond the reach of any 
and all law that requires fairness in price competition. 

Believe me, I have the greatest of respect for members of the Federal Trade 
Commission, today and in years past. They are, and have been, able and sin- 
cere men. They have a full right to their own opinions, and must be expected 
to speak out on the basis of these opinions. However, I have held all along that 
they have had a blind spot on this problem of manufacturer unfair competition 
with the manufacturer’s independent outlets. And I see nothing to indicate 
today that this blind spot has disappeared. 

Frankly, I feel that the record of independent business experience, as indi- 
eated by the testimony before the House Commerce Committee, as indicated in 
earlier Senate Small Business Committee hearings in the glass industry, and 
House Small Business Committee in the oil and dairy industries, as well as by 
the hearings of the Senate Judiciary Committee, the Senate Banking and Cur. 
rency Committee, and Senate Small Business Committee in the tire industry, 
all show the need for H.R. 2729. Speaking for our nationwide independent 
business membership, I hope it secures approval of the House Committee on Inter- 
state and Foreign Commerce. 

As you stated—will you kindly have this made a part of the permanent record 
of the hearing? 

Sincerely, 


Grorce J. Burcer, Vice President. 


(A letter was later received from Mr. Burger’s secretary. That 
letter and Mr. Mack’s reply thereto follow :) 


NATIONAL FEDERATION OF INDEPENDENT BUSINESS, . 
Washington, D.C., July 24, 1959. 
Hon. PETER MACK, Jr., : 
Chairman, Finance and Commerce Subcommittee, Interstate and Foreign Com- 
merce Committee, House Office Building, Washington, D.C. 


DEAR CONGRESSMAN Mack: I have carefully reviewed the entire transcript 
of the testimony presented on Tuesday, July 21, 1959, by Mr. George J. Burger, 
vice president, National Federation of Independent Business. 

As I have been Mr. Burger’s secretary for approximately 14 years, and have 
a complete understanding of his dedication (heart and soul) in his efforts to 
bring about correction of many of the problems facing independent business, I 
personally resent and take exception to the implications appearing in the record 
of the hearing as to his sincerity of purpose in representing small business, as a 
proponent of H.R. 2729. 

As you know, Congress Mack, when an employer and a secretary have worked 
in close association for that number of years, in many instances a secretary is 
able to interpret the opinions of her boss before he himself can actually put 
them in words. It is for this reason that I request the privilege of attempting to 
clarify Mr. Burger’s answers to questions propounded by the committee with 
reference to H.R. 2729. 

I don’t believe anyone not a member of the legal profession could have gone 
through the ordeal Mr. Burger went through on July 21 in being on the stand 
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the length of time he was, and not have become somewhat confused by the inten- 
sity of the questions put to him. i$ 100 ’ ss ‘ 

It may well be that this intensive questioning will prove most beneficial as it 
has resulted in bringing to light phraseology in H.R. 2729 which, as presently 
written, may be ambiguous, but with very slight change can definitely be inter- 
preted so that H.R. 2729 will do what we have already interpreted it would do 
in behalf of small business. . 

I now refer to page 87 of the transcript: 

“Mr. DincGELL. Mr. Burger, what I am trying to get from you, and I do want 
your help if you can give it to me, is definition of the phrase that I read to you, 
‘at a price which consistently is lower * * ** What is the definition of that?” 

Congressman Mack, after again studying the entire contents of H.R. 2729, 
it would be my opinion that this is the first point of ambiguity in the bill, and 
that to accomplish the full purpose of what the bill is intended to do it should 
be phrased : 

“Spc. 17. (a) In any case in which a manufacturer or a producer distributes 
his product in commerce through his own retail outlets and also through other 
retail outlets it shall be unlawful for such manufacturer or producer to con- 
sistently deliver such product to his own retail outlets at a price which is lower 
than the general level of prices charged for such product to other retail outlets 
in the same general market which acquire such product from such manufacturer 
or producer.” 

The original bill reads: “deliver such product to his own retail outlets at a 
price which consistently is lower * * *” and by changing the bill to read “con- 
sistently deliver’ the intent of the bill is then clear that it is to deter the prac- 
tice of the manufacturer or producer. In other words he would be barred from 
making a practice of delivering to his own retail stores at a price lower than he 
delivers to other retail outlets. 

And with reference to the definition of the words “consistent” as brought up 
by Congressman Hemphill—page 310, volume 1, the New Century Dictionary, 
Copyright 1948, defines as follows: 

“Consistent (a) standing still or firm; also, holding firmly together, cohering ; 
agreeing or accordant; compatible, not self-opposed or self-contradictory; (and 
for the purpose of H.R. 2729) constantly adhering to the same principles, course, 

e” 

With reference to the phraseology presently in the bill “general level or prices” 
it would be our interpretation that this means the prevailing price, in any given 
area, at which such manufacturer or producer delivers to any retail outlet other 
than his own retail stores. 

Congressman Mack, I am certain that by this time you and the committee 
have now received Mr. Burger’s supplemental statement covering rebuttal of 
objections raised by the Federal Trade Commission in their opposition to H.R. 
2729, and there will be no attempt made in this letter to further answer any 
such points of objection. 

With reference to the question, page 98 of the transcript by Congressman 
Dingell : 

“If this bill passes, how are you going to assure that any benefit is going 
to accrue to the small independent retailer? How are you going to know that 
the manufacturer is not going to, let us say, raise his prices to all retailers, his 
own and others, and then make his profit on the manufacturing and distributing 
end because it is all essentially a bookkeeping operation ; is it not ?” 

I, like Mr. Burger, am not a lawyer, but would like to ask the question of 
you and the committee as to whether this type of operation would not be found 
in violation of present law as being in the same category of operation as large 
chainstores who would open and operate stores in certain areas at a loss over 
a period of time, until they had captured the business of independent stores in 
those areas? (Department of Justice—AédP Store case). 

Mr. Chairman, in line with your statement, page 123 of the transcript of the 
hearings, that “the record will remain open for a period of 5 days from tomor- 
row for the purpose of receiving statements from interested individuals.” I 
respectfully request that this letter be filed in the permanent record of the hear- 
ings as a supplement to Mr. Burger’s testimony, and I sincerely hope that in some 
degree I have been able to put in words for him the answers for which he 
couldn’t find the words during his time on the stand. It just wasn’t possible 
for me to let stand the implication in the record of the hearings that a man 
80 sincerely and honestly conscientious in his endeavor to have H.R. 2729 favora- 
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bly reported out by the committee didn’t have the proper understanding of the 
legislation he was so ardently supporting. 


Sincerely yours, 
(Mrs.) IzetTa B. Hogg, 
Secretary to George J. Burger, Vice President National Federation of 
Independent Business. 


HOUSE OF REPRESENTATIVES, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C., July 27, 1959. 
Mrs. IzeTTA B. Hoge, 
Secretary to George J. Burger, Vice President, National Federation of Independ. 
ent Business, Washington Building, Washington, D.C. 


Dear Mrs. Hoge: Reference is made to your letter of July 24, 1959, in whia 
you attempt to clarify Mr. Burger’s answers to questions propounded by the 
Commerce and Finance Subcommittee on July 21 with reference to H.R. 2729, 

Pursuant to your request, your letter will be included in the record of the 
hearings on this legislation. 


In view of your remarks, I have again reviewed the transcript of the hearings 
and I must say that I have found no basis for your conclusion that the subcom 
mittee questioned Mr. Burger’s sincerity of purpose in representing small bysi- 
ness with respect to this legislation. 

Sincerely yours, 
Peter F. MAok, Jr. 
Member of Congress, 
Chairman, Subcommittee on Commerce and Finance, 

Mr. Mack. Thank you so much, Mr, Burger. 

Mr. Burcer. Mr. Chairman, how soon can I get my hand on that 
transcript to have those questions answered ? 

Mr. Mack. The Chair is unable to answer that question. 

I do not think that it is entirely necessary to have the transcript. | 
feel that all of us spoke very clearly as to what we hoped to get from 
you as a witness and I would imagine that you could start preparing 
your supplemental statement immediately. 

But I will further state that as soon as the transcript is available, 
we will be very happy to make a copy of it available to you. 

Mr. Burerr. The only reason I raised that question was to assist 
the committee. I would not want to delay the committee’s final action 
for or against the bill. I would not want the responsibility to be 

laced on me that it was through my delaying action. 

That is the reason why I made the request, how soon could I get 
that transcript, so I could get those questions and get the answers 
back to you as quickly as possible. 

Mr. Mack. I did not want the record to indicate that there was any 
question in your mind as to what the committee or the committee men- 
bers requested this afternoon. 

The Chair would like to have included in the record at this point 
a statement from Sam H. Sullivan. 

(Statement referred to follows :) 


STATEMENT OF SAM H. SuLLIVAN 


Mr. Chairman and members of the committee, I am a shoe retailer in Laredo, 
Tex. I was one of the organizers and the first president of Independent Shoemen 
and am presently a member of the board of directors of that organization, and 
am also on the board of directors of the National Shoe Retailers Association. 

This statement is being made by me as an individual, although Independent 
Shoemen has gone on record as endorsing H.R. 2729. 
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The rapid pace at which shoe manufacturers have invaded the retail field in 
the last few years has caused a great deal of alarm, not only among independent 
retailers, but among independent manufacturers, travelers, and allied suppliers 
as well. Consider the record of the “big three” alone: In 1945, neither Interna- 
tional nor Brown Shoe Co. operated any retail outlets of their own. Yét in 
1956, International had 130 and Brown had 845. General Shoe Corp. operated 
g0 in 1945 and were up to 526 in 1956. Thus we see that the 3 largest manufac- 
turers of shoes leaped from 80 stores to more than 1,500 in a little over one 
decade. Had not the U.S. Department of Justice stepped in, the trend would 
undoubtedly have been even more precipitate. 

A highly effective way in which manufacturer competition might be controlled 
would be for retailers to refuse to buy from anyone who competed directly against 
them. This is the course we have pursued in our own firm, but I realize that 
most dealers, particularly the smaller ones, cannot afford such a risk. They have 
puilt up consumer acceptance for certain brand names and have identified their 
stores with those names. Many have financing arrangements with their suppliers, 
and they would jeopardize their very survival if they broke off. 

Yet, obviously, a manufacturer can undersell his retail account. He can afford 
to barely break even in his retail stores if he can control distribution and raise 
his manufacturing volume (over and above what he is making for independent 
dealers) to the point where profits at the factory level are high enough to com- 
pensate for his investment in the company-owned stores. Indeed, many manu- 
facturers seem to regard their stores as factory fillers and use their volume to 
even out the flow of production in their plants. 

Here’s a specific example of how a general-line manufacturer can unfairly 
compete with his customers in another manner : 

I was a fairly large user of a certain line of men’s brande. shoes in the 
medium price grade. The maker of those shoes bought a chain of lower grade 
women’s and children’s shoe departments and stores, and one of their outlets 
was in Laredo. Under ther own private brand, they are able—and consistently 
do—sell those shoes at prices that I cannot possibly meet. It does not seem right 
that I should pay those folks a profit on men’s shoes and have them subsidize 
women’s and children’s lines to my detriment. 

It is well that the word “product” is used in H.R. 2729, rather than “brand.” 
Most manufacturer-owned stores maintain established prices on their national 
brand names, although personal observation leads me to believe that they 
conduct more “special sales” than an independent could afford on the brand- 
name merchandise. 

However, there are numerous cases where manufacturers spend large sums 
of money establishing name brands which are sold through their customers’ 
stores, then offer the same product under their private name, in their own 
store down the street, at practically the same price at retail that they charge 
their customers wholesale. The vast majority of consumers are pretty dis- 
cerning and know value. They don’t care whether the shoes are a “loss leader” 
or not. If a Flagg shoe is a Jarman or a Fortune, for example, with merely a 
different label inside, consumers have a strong tendency to patronize the 
company store. 

Although I certainly am selfish enough to want independent retailers to get 
an even break, I realize that any system of distribution working for the best 
interests of the ultimate consumer has arguments in its favor. In practice, 
however, over a period of time, the loss-leader system doesn’t appear to give 
the consumer any price protection, much less value protection. After local- 
level competition has been squeezed out, the pattern is almost invariably for 
the monopoly-bent operator to go up on his prices and perhaps down on his 
quality. The public, of course, is the loser. 

The shoe industry is traditionally a highly competitive one, and at best the 
attrition rate at all levels is terrific. Therefore, unless current unscrupulous 
competitive practices are curbed, the degree of concentration in the shoe in- 
dustry could become disastrous. H.R. 2729 proposes an amendment to the 
Federal Trade Commission Act which is altogether fair, moderate, and reason- 
able. It aims at giving the independent an even break, pricewise, and I 
strongly urge the favorable action of the committee upon this bill. 


Mr. Mack. The Chair will also state that the record will remain 
open for a period of 5 days from tomorrow for the purpose of re- 
celving statements from interested individuals. 
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Are there any other witnesses who desire to be heard this afternoon} 
The Chair would like to state that we have invited many witnesgeg 
and have made a public announcement about our hearings and that 
we are happy to have any and all witnesses testify on this bill, 
Mr. Bureer. Thank you, Mr. Chairman. 
Mr. Mack. The hearings will be held tomorrow in room 1333, 
The committee will stand adjourned until 10 o’clock tomorrow 
morning. 
(Thereupon, at 4:30 p.m., the committee recessed, to reconvene at 
10 a.m., Wednesday, July 22, 1959.) 
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WEDNESDAY, JULY 22, 1959 


House or REepPresENTATIVES, 
SUBCOMMITTEE ON COMMERCE AND FINANCE, 
or THE COMMITTEE OF INTERSTATE AND ForeIGN CoMMERCE, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to call, in room 1333, 
New House Office Building, Hon. Peter F. Mack, Jr. (chairman of 
the subcommittee) presiding. 

Present : Representatives Mack, Dingell, and Keith. 

Mr. Mack. ‘The committee will come to order. 


At this point I would like to include a letter from Mr. Samuel Wil- 
liams, Franklin Auto Glass Co. A publication enclosed with his let- 
ter will be received for the files of this committee. 

(The letter follows :) 


FRANKLIN Auto GLaAss Co., 


Philadelphia, Pa., July 18, 1959. 
Hon. Peter MACK, Jr., 


Chairman, Subcommittee, House Interstate and Foreign Commerce Committee, 
House Office Building, Washington, D.C. 


DeAR CONGRESSMAN: It has been brought to my attention that additional 
hearings will take place before your subcommittee of the House Interstate and 
Foreign Commerce Committee, on July 21 and 22, in regard to the Bentley bill, 
H.R. 2729. 

I understand the problems of the independent small glass dealer will also be 
an issue on the agenda. Inasmuch as I cannot attend these sessions, due to 
previous important committments, I would like to make the following comments 
to be filed with your committee, and ask that they be made part of the record. 

I was one of over 500 independent glass dealers, representative of approxi- 
mately 40 States present at the U.S. Senate Subcommittee on Monopoly hear- 
ings, held in July and October 1958, on “Dual Distribution in the Glass Indus- 
try.” 

I received letters from the Honorable Senators Russell B. Long, John Spark- 
man, and Joseph S. Clark, in March and April 1959, advising that a report on 
the glass industry should be published shortly, and that I will be among the 
first to receive a copy when it is ready. 

Up to the present time, we in the category of the glass dealer level, have not 
received relief from the dual distribution tactics. Instead, additional pres- 
sures are used by the giant corporations to destroy our segment of the 
industry. 

I know that I echo the sentiments of most all other glass dealers in the coun- 
try when I say, if the small businessman who pioneered this specialty of auto 
glass replacements is to survive, he must get the support of all interested in the 
protection of the small businessman, or in this case, they will soon be deprived 
of the livelihood they have made since the inception of the automobile. This 
would involve the employer and his family, the employees and their families, and 
although I cannot offer definite statistics at this moment, I venture a guess that 
over 100,000 persons could be seriously affected. This is not taking into consid- 
eration that distributors and jobbers, their employees and families, are dependent 
on the small glass dealer for their business. 

The salvation of all involved, I believe, depends on immediate action by a 
governmental agency to eliminate unfair practices by powerful corporations. 
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Enclosed please find a summary of the U.S. Senate hearings of July 30 ana 
31, published by the National Auto & Flat Glass Dealers Association. It wij 
substantiate the numerous complaints from the auto glass dealers throughout 
the Nation. 

I will also take this opportunity to thank you and your colleagues for the 
interest shown in an effort to resolve these very important issues currently 
confronting the small businessman. 

Sincerely, 
SAMUEL WILLIAMs, 

Mr. Mack. Our first witness this morning is the Chairman of the 
Federal Trade Commission. We are very happy to have with us our 
good friend, Mr. Earl Kintner. 


STATEMENT OF HON. EARL W. KINTNER, CHAIRMAN, FEDERAL 
TRADE COMMISSION 


Mr. Kintner. Thank you, Mr. Chairman. 

Mr. Mack. I would ike to congratulate you. I think since the last 
time you have appeared before this committee you have not only been 
appointed Commissioner but named as Chairman of the Commission, 
and I want to congratulate you on that great honor. 

Mr. Kintner. Thank you, sir. 

Mr. Chairman, the Commission on April 20, 1959, sent to the Hon- 
orable Oren Harris, chairman of the Committee on Interstate and 
Foreign Commerce, a letter of comments on H.R. 2729 and it may 
be that you will wish to have that letter inserted in the record at this 

oint. 
° Mr. Mack. The letter has already been included with other agency 
reports. 

Mr. Kintner. My statement will cover substantially the material 
incorporated in the letter but will differ in some respects. 

Mr. Mack. I might say if you want to have your statement in- 
corporated at this point, I will be glad to grant that permission or 
you can read the entire statement. 

Mr. Kintner. It is only five pages. I would be glad to read it, Mr. 
Chairman. 

Mr. Mack. Certainly you may doso. 

Mr. Kintner. I appear today at the request of your chairman to 
present the views of the Federal Trade Commission on H.R. 2729, 
86th Congress, 1st session. 

First, I invite your attention to the limited applicability of this 
proposal. The bill would prohibit certain practices by those who sell 
at two levels of distribution, but only if they are manufacturers or 
producers. Larger distributors not engaged in manufacturing or pro- 
ducing would not be prohibited from using identical practices. 

Further, the bill is limited to manufacturers and producers who sell 
directly to consumers and directly to retail stores, but would have no 
effect upon pricing practices at other levels of distribution. The anti- 
trust laws state basic principles governing trade activity. Generally, 
the Commission does not favor special legislation of limited applica- 
bility in exception to general rules of conduct. Since special legisla- 
tion, particularized codes of conduct for special segments of our econ- 
omy could displace the principles of general application which now 
prevail. We would regard this as undesirable. 
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Secondly, I invite your attention to the question of what interstate 
activities would suffice to bring a manufacturer or producer within the 
coverage of the bill. The Commission’s letter report of April 20, 1959, 
discusses the indefiniteness of the bill in this respect, and I shall not 
repeat those observations at this time. 

he bill would amend the Federal Trade Commission Act to de- 
clare two types of pricing practices unlawful and declare them to be 
unfair methods of competition and unfair and deceptive acts or prac- 
tices in commerce within the meaning of section 5 of that act. These 
ractices would be stated in two proposed subsections to a revised 
section 17 of the Federal Trade Commission Act. In substance, sub- 
section A would prohibit : 

The delivery of a product by a manufacturer or producer to its own retail 
outlets at a price which consistently is lower than the general level of prices 
charged by it for such product on direct sales to other retail outlets in the same 
general market. 

This proposed new subsection would appear to be without meaning- 
ful consequence. An essential element of this proposed subsection is 
the price at which a manufacturer or producer delivers a product to 
its own retail outlets. Asa practical matter, one does not sell to him- 
self. The price at which a manufacturer or producer delivers to its 
own retail outlets may be an arbitrary or bookkeeping figure and need 
not control the price at which those outlets resell to the consuming 
public. A manufacturer could deliver to its own retail outlets at the 
same price at which deliveries are made to other retailers, but the 
manufacturer-owned retail outlets could resell at a low markup which 
no independent retailer could meet. 

The second practice proposed to be outlawed is: 

The delivery of a product on sales directly to consumers by a manufacturer 
or a producer at a price which consistently is lower than the general level 
of prices charged for such product by the manufacturer’s or producer’s own 
retail outlets and by other retail outlets in the same general market which 
acquire such product from said manufacturer or producer. 

The proposed section 17(B) of the Federal Trade Commission Act 

rohibits sales by manufacturers and producers not only at prices 
ower than the general level of prices charged by independent retail 
stores but also at prices below the general level of prices charged by 
Speer owned retail stores. Company-owned retail stores generally 
perform the functional service of effecting distribution and catering 
to consumers of relatively small quantities. 

Section 2(a) of the Clayton Act allows price differentials which 
reflect cost. savings resulting from differing methods or quantities in 
which commodities are sold or delivered. The proposed amendment 
to the Federal Trade Commission Act of H.R. 2729 would be incon- 
sistent with this basic principle of our free enterprise system, since 
the proposal would require manufacturers and producers who sell to 
retail stores or through company-owned retail stores to include the 
operational costs of retail store distribution on all sales to consumers, 
even where the functional services of retail stores are not required. 

Under the proposed requirement that all consumer accounts be sold 
at prices no lower than those charged by the retail store, the economies 

or cost savings of direct distribution could no longer be passed on 
to buyers. Manufacturers and producers would be required to price 
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all their products as though sales were made through retail stores even 
in instances where they were not. Consider the situation where 
commercial consumer buys in large quantities. For example, a manv- 
facturer of building supplies might sell directly to hardware stores 
and to construction firms. Enactment of H.R. 2729 would require q 
large construction firm to purchase from hardware stores which carry 
small supplies of such products for “do it yourself” customers or to pa 

the manufacturer the same price charged by hardware stores on their 
relatively small sales. The payment by large commercial users of the 
same prices as those charged by the retail store would probably be 
reflected in higher prices charged by the commercial users for their 
own finished products or for the services which they render. 

To determine a violation of law under this bill it would be essep- 
tial to decide whether the lower price charged by a manufacturer on 
direct sales to consumers “consistently is lower than the general level 
of prices” charged by retail outlets. This indefinite phrase would 
probably result in much litigation as to its meaning. And I pause 
here to say that similar problems of construction might rise in con- 
struing what is meant by “consumer” or by “retail” and other like 
terms in this legislation. 

Mr. Mack. Which would expand the jurisdiction, the meaning of 
the bill, if it were interpreted in different ways ? 

Mr. Kintner. That is quite correct. Someone would have a very 
difficult burden of defining those terms in the light of practice and 
that practice with the dynamic and ever-changing nature of our econ- 
omy might vary from case to case. 

However, finally interpreted, the phrase I was discussing would 
appear to preclude the manufacturer who sells directly to consumers 
from competing in price with a retailer of its product. whose price 
schedule consistently is lower than the general level of prices in a 
given market area. 

If H.R. 2729 were enacted, a manufacturer or producer who wished 
to sell directly to large consumers at a price which he could freely 
determine could eliminate direct sales to retail outlets and require 
such outlets to purchase from warehouse distributors or wholesalers. 
Thus, instead of benefiting independent retailers, the proposal might 
eliminate any cost saving presently available to them by means of their 
direct purchases. This elimination of cost savings would tend to re- 
sult in higher prices to the ultimate consumer. 

For these reasons, the Federal Trade Commission opposes the enact- 
ment of H.R. 2729. 

Mr. Chairman, that concludes my formal statement on this matter. 

Mr. Mack. Thank you very much. 

Your statement answered several questions which were raised during 
the hearings yesterday. 

Mr. Dingell, do you have any questions? 

Mr. Drneett. Yes, Mr. Chairman, with the leave of the committee 
and taking a look at the clock first. 

You state on page 3, sir, that— 

The proposed section 17(B) of the Federal Trade Commission Act prohibits sales 
by manufacturers and producers not only at prices lower than the general level 


of prices charged by independent retail stores but also at prices below the general 
level of prices charged by company-owned retail stores. 
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Are there other sections of, for example, the several antitrust acts 
which would do substantially the same thing? 

Mr. Kintner. Well, it has long been held to be illegal for a seller 
to engage in certain predatory pricing practices for the purposes of 

ining monopoly or injuring competitors. One of those practices 
would be selling below cost or selling at unreasonably low cost for that 


Pthat practice might well come under the Robinson-Patman Act, but 
I think more appropriately it would come within section 5 of the 
Federal Trade Commission Act. 

Mr. Dincetxt. Are there other sections of the several antitrust acts 
which would prohibit action at which the Bentley bill, H.R. 2729, is 
aimed i 

Mr. Krntner. I have referred to the Robinson-Patman Act, which 
generally covers the area of price discrimination. That act, that 
amendment to the Clayton Act, covers price discriminations that are 
not cost justified, so that I believe that this would deal with the very 

roblem that you apparently have in mind. 

Mr. DinceLt. Would you elaborate on that last statement ? 

Mr. Kintner. Simply that manufacturers are prohibited from dis- 
criminating in prices to competing customers unless those prices— 
price differences—could be cost justified. And then there are certain 
other defensive provisions in that statute, the good faith in meeting 
of competition defense, for example. 

Mr. Dinceix. Let. me ask this question by way of making a state- 
ment: Would I be fair in stating that H.R. 2729 does not increase 
either the impact of the Federal Trade Commission Act or the anti- 
trust acts insofar as reaching below-cost sales? 

Mr. Krnrner. I do not think it does. I think, to the extent that 
it constitutes an exemption on the antitrust laws it tends to weaken 
the effectiveness of those antitrust laws. I am deeply concerned that 
if we ever get to the point where all of these exemptions being urged 
on behalf of particular industries, or with respect to particular busi- 
ness practices, should ever be passed, there would be very little left 
of the antitrust laws for my agency or any other agency of Govern- 
ment to enforce. I would hazard a guess that at that point there 
would be very little left of the free enterprise system as we know it 
in America today. 

Mr. Dincetu. Are you telling us that H.R. 2729 in effect creates 
loopholes in the antitrust laws instead of creating a method to 
strengthen the enforcement ? 

Mr. Kintner. Yes; I think that is a fair construction, on the basis 
that the proposed legislation confers special benefits on certain busi- 
nessmen or at least purports to confer special benefits. As I have 
indicated in the statement, I doubt whether the benefits that are pur- 
ported to be conferred by this legislation actually are so conferred. 
I am inclined to think that the businessmen who hope to advantage 
themselves by this legislation might well find themselves seriously 
disadvantaged for the reasons pointed out in the statement. 

Mr. Drngetx. Let me make this statement and see what your think- 
ing.is on it: Would I be fair in stating that it is a bad idea to put 
specific changes for specific industries into general law, in that such 
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action generally tends to weaken general law as opposed to actually 
strengthening it? Would that be a fair statement? 

Mr. Krntner. Yes; I think so. 

Mr. Drneetx. Thank you very much. 

Mr. Mack. Mr. Keith, do you have any questions? 

Mr. Kerru. No questions. 

Mr. Mack. Mr. Commissioner, thank you very much for your state. 
ment. 

Mr. Kinrner. Thank you very much, Mr. Chairman. It is always, 
privilege to appear before you. 

Mr. Mack. Je always thoroughly enjoy having you and are look. 
ing forward to another appearance. 

Mr. Kerrn. Off the record. 

(Discussion off the record.) 

Mr. Krntner. Perhaps I should have my colleagues identified for 
the record. 

Mr. Mack. We would be very happy to have you do that. 

Mr. Kiytner. Mr. Alvin Berman, on my left, is Assistant General 
Counsel for Legislation ; and, behind him, Mr. George Roundtree, who 
is a project attorney in the Bureau of Investigation; Mr. Anthony 
Zabiegalski, in the Bureau of Investigation; and my assistant, Mr. 
Edwin S. Rockefeller. 

I brought these gentlemen here because I did not know how far the 
committee might wish to inquire into the operations and problems of 
the industries affected by the proposed legislation. They are conver- 
sant with the problems in such industries. 

Mr. Mack. Thank you very much. I think your concise statement 
covers the area we were particularly interested in, and I want to 
thank you and your assistants for coming over to appear before the 
committee. 

Mr. C. F. Fort, president of Food Town Ethical Pharmacies, Ine, 
Mr. Fort. 


STATEMENT OF CHARLES F. FORT, PRESIDENT, FOOD TOWN 
ETHICAL PHARMACIES, INC., BATON ROUGE, LA. 


Mr. Forr. Good morning, Mr. Chairman. 

Mr. Mack. I welcome you back before our committee. 

Mr. Forr. Thank you very much. I appreciate the opportunity 
of testifying. 

I understand my statement is to be made part of the record, so I 
will not read it. 

Mr. Mack. Without objection, we will include your entire state- 
ment in the record. 

(The statement follows :) 


STATEMENT OF CHARLES F. Fort, PRESIDENT, Foop Town ETHICAL PHARMACIES, 
Inc., BATON Roveg, La. 


I. BACKGROUND AS VERY SMALL RETAILER PENALIZED BY PRICE-FIXING FAIR TRADE 


A. Low retail prices stimulated rapid growth 
In Baton Rouge, La., on October 26, 1955, the first Food Town Ethical Phar- 


macy was opened. It was truly a small business. Opening inventory and the first 
month’s advertising budget exceeded capitalization. Now there are 7 units 


TS 





petit 


more 








EQUAL PRICING 73 


with total retail sales in excess of $2 million a year, a volume produced by 10 
turnovers and $1,000 in sales per square foot annually, 


B. Anti-price-fizing fair trade policy 

price fixing fair trade was being enforced in Louisiana when we opened. Our 
pelief that it was unjust and unconstitutional motivated a pledge and a policy 
dedicated to a 10- to 3314-percent (and later 50 percent) reduction in price-fixing 
fair trade prices, traditionally 50 percent above cost. W e have nev er charged our 
customers price-fixing fair trade prices except for a brief time Ww hen we operated 
under Federal court injunction governing Abbott Laboratories prices. . 

On June 29, 1956, in the Sch wegmann case, the Louisiana Supreme Court de- 
clared the nonsigner clause unconstitutional. 

0. Price-fixing fair trade breeds illegal acts and conspiracies 

After operating for 8 months under price-fixing fair trade and then for 33 
months since it was declared unconstitutional, we can compare from experience. 

As a small business we have experienced the damaging effects of price fixing 
by manufacturers who under retailers’ pressure are forced to persecute the mass 
retailer whose low overhead permits low prices. 

During the time we operated under legal price fixing but refused to comply, 
we were given the conspiracy “treatment.” 

1. Retail competitors paid $50 each to create a $3,000 to $4,000 fund to be 
used to “put us out of business’ by use of libelous newspaper advertisements 
and other schemes. Price-fixing fair trade encourages illegal action and 
agreements on a horizontal plane. 

2. Retail competitors exerted pressure on manufacturers to obtain Federal 
court injunctions or terminate our direct buying arrangements. 

8. Competitors threatened and intimidated our employees and induced 
official agencies to harass us with unreasonable and technical investigations. 

This technique is employed in many trade areas under price-fixing fair-trade 
laws because “fixing prices by any method” becomes commonplace between com- 
petitors on the same level of distribution. 

Our antitrust complaint to the U.S. Department of Justice resulted in U.S. 
grand jury investigation. This corrected most of these abuses, but it required 
more than 1 year. 

II. HIGHEST PROFESSIONAL STANDARDS 


The price-fixers’ conspiracy to put us out of business was motivated simply 
by our refusal to agree with them (our competitors) on price-fixed fair-trade 
prices. 

Our policy compels the highest professional standards in the mass distribu- 
tion of nationally advertised products and preparations. We do not use loss- 
leader or bait advertising. Our pharmacist in charge is paid more than $12,000 
annually, with above average benefits; other employees are compensated 
similarly. 

Food Town Ethical Pharmacy policy also demands strict compliance with 
the Federal and State laws applicable to our business. However, we have not 
complied with price-fixing laws. 


lil. H.R. 2729 FURTHER GUARANTEES EQUAL OPPORTUNITY 


Small businessmen urgently need the same low price that a manufacturer 
charges his own retail outlets. This bill will be valuable as it specifically pro- 
hibits the violation in which the manufacturer penalizes the independent re- 
tailers by a higher price than those charged to his own retail stores. 


IV. H.R. 2729 WITH EXTENSIONS IS NEEDED TO CORRECT THE WEAK APPLICA- 
TION OF THE CLAYTON ACT, AS AMENDED 


Present application permits manufacturer to engage in price discrimination 
against all retailers who are technically not his “customers.” (Meaning those 
on direct account only.) This narrow application protects the manufacturer 
who wants to penalize and discriminate between retailers: this application 
makes price discrimination legal. 

In order to engage in price discrimination and also serve the volume market, 
many manufacturers sell direct (less 15 percent on an average) to “selected,” 
“approved,” or “franchised” retail dealers while forcing other retailers to buy 
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through wholesalers and pay 15 percent more. Inasmuch as the dealers who 
are forced to pay 15 percent more are not “customers” of the manufacturer, the 
manufacturer can refuse to sell direct simply to maintain resale price mainte. 
nance, and to retain the good will of selected retailers, or to punish a retailer who 
may not part his hair on the left side, or for any reason. 

When this system involves nationally advertised presold merchandise, thege 
manufacturers by the above method can exercise life or death control over the 
business life of the small businessman by simply (1) cutting him off the direc 
list; (2) refusing to sell to him direct, thereby forcing the little man to pay 15 
percent more through the wholesaler. 
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Vv. RECOM MENDATIONS 


For the purpose of correcting these price-discriminating practices, the follow. 
ing suggestions are respectfully made for changes in H.R. 2729 to make it one 
of the greatest aids to the small businesses of America: 

(1) Section 17(A), line 1, page 2, to read: “His own retail outlets, his 
approved direct accounts retailers, competitive retailers who are forced to 
buy manufacturers’ products through distributors, wholesalers, or other 
channels, and any retailer who has appropriate State licenses to operate 
and who has never defaulted on payment to the manufacturer, it shall te 
** * 

(2) To use the above description in each instance to describe “other retajj 
outlets.” 


VI. RECORDED EXAMPLE OF MANUFACTURERS’ PRICE DISCRIMINATION 


The following correspondence reflects the technique of persecution and price 
discrimination practiced and described by many national brand manufacturers: 
“* * * even though you, Mr. Retailer, sell our merchandise, you are not our 
‘customer’ according to Federal laws which control us only from price discrim- 
ination between our ‘customers.’ Further, Mr. Retailer, we do not like your low 
retail prices or the color of your eyes, so we dictate that you buy our products 
through another channel where you must pay 15 percent more than your retail 
competitors who are our ‘favored,’ ‘selected,’ or ‘franchised’ direct accounts.” 


VII. LETTERS QUOTED: FEDERAL TRADE COMMISSION AND FOOD TOWN ETHICAL 
PHARMACIES, INC. 


[Federal Trade Commission letter] 


Marcu 24, 1958, 
Mr. C. F. Fort, 


President, Food Town Pharmacies, Inc., 
Baton Rouge, La. 


Deak Mk. Fort: Reference is made to your correspondence with the Depart: 
ment of Justice regarding alleged discrimination against Food Town Pharmacies, 
Inc., by reason of the refusal of CIBA Pharmaceutical Products, Inc., Summit, 
N.J., to sell to you direct. As you have been advised by Assistant Attorney 
General Victor R. Hansen, your complaint has been referred to the Commission 
for consideration. 

Your complaint is that many of your competitors are able to buy direct from 
CIBA Pharmaceutical Products, Inc., thereby obtaining CIBA products for about 
15 percent less than you have to pay for them from wholesalers. You have 
requested that your company also be permitted to buy direct from CIBA and 
that request has been turned down, the CIBA southern division manager explain- 
ing in his letter of November 27, 1957, that that manufacturer's distribution in 
the Baton Rouge area was at that time deemed adequate. 

The Clayton Act, as amended by the Robinson-Patman Act, forbids discrimina- 
tion in price between customers when injury to competition or tendency toward 
monopoly result therefrom. Inasmuch as your company is not a customer of 
CIBA Pharmaceutical, Inc., however much you may wish to become one, there 
cannot be illegal price discrimination against your company by CIBA. 

Regarding the legality of the refusal of CIBA Pharmaceuticals, Inc., to sell 
to you, the courts have generally held that a seller, acting alone and not in 
combination or agreement with others, may choose his customers and may 
refuse to sell to any party for reasons sufficient unto himself, provided the seller 
is engaged in free competition with other sellers of like commodities. This 
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right is subject to the conditions that the refusal to sell is not to be exercised 
py a seller in a dominant monopolistic position or to be indulged in for monopolis- 
tic purpose. ; : oie ; 
There is nothing in the instant matter to indicate that CIBA Pharmaceutical 
Products, Inc., has done anything more than exercise its privilege of choosing 
its direct customers. Under the circumstances it would not appear that any 
of the laws which we administer are being violated. 
Sincerely yours, 
FRANK C. HALE, 
Acting Chief Project Attorney. 


[Charles F. Fort letter] 
Aprix 10, 1958. 
Mr. Frank C. HALE, 
Acting Chief Project Attorney, 
Rureau of Investigation, 
Federal Trade Commission, 
Washington, D.C. 

Dear Mr. Hare: Your letter dated March 24, 1958, concerning our complaint 
against CIBA was appreciated. 

Paragraph 4 of your letter refers to the right of the company to refuse to sell 
for reasons sufficient unto himself, provided the seller is engaged in free and 
open competition with other sellers of like commodities. 

It is our opinion that CIBA is not in this position. When a doctor writes a 
prescription specifying Serpasil 0.25, there is no like commodity. This would 
be true of all prescriptions on which a doctor specifies a CIBA product. In 
effect the prescription is the unique commodity; to use another manufacturer’s 
product would be an illegal and unethical substitution. 

We believe that under these circumstances CIBA is violating the free and open 
competition-like commodity provision when they refuse to sell products to us 
at our competitors’ lower cost. We cannot buy a like commodity in free com- 
petition because there is no like commodity for a particular prescription. 

Your favorable consideration of our request for action will be appreciated, 
especially since CIBA’s refusal to sell to us is such a great competitive 
disadvantage. 

Sincerely yours, 
CHARLES F. Fort. 


[Federal Trade Commission letter] 
Aprit 18, 1958. 
Mr. CHARLES F’, Fort, 
President, 
$455 Florida Street, Baton Rouge, La. 


Dear Mr. Fort: This acknowledges your letter of April 10, 1958, with further 
reference to your previous complaint regarding the refusal of CIBA Pharmaceuti- 
cals, Inc., to sell you direct. 

You contend that CIBA is not engaged in free and open competition with sellers 
of like commodities for the reason that there are no commodities like CIBA’s 
patented prescription items. You point out that when a doctor specifies a CIBA 
product, that product must be dispensed because to use another manufacturer’s 
product would constitute illegal and unethical substitution. 

The holder of the patent on any item or article might be subject to the same 
objection coming from any dealer who wished to buy direct but has not been per- 
mitted to do so, because some customers will insist upon buying that particular 
patented article and no other. 

In U.S. v. Colgate (250 U.S. 300), cited in a number of subsequent cases, the 
Supreme Court declared : 

“In the absence of any purpose to create or maintain a monopoly, the (Sher- 
man) Act does not restrict the long-recognized right of trader or manufacturer 
engaged in an entirely private business, freely to exercise his own independent 
discretion as to parties with whom he will deal. And of course, he may announce 
in advance the circumstances under which he will refuse to sell.” 

The restraint of trade and monopolistic position referred to in that decision and 
others have not been construed by the courts to be present when a manufacturer 
merely selects certain distributors or limits their number. In several recent cases 
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the courts have expressed reluctance to take action against a seller for refusing 
to do business with a potential customer. In U.S. v. Klearflaw Linen Looms 
(63 Fed. Supp. 32), the Court stated : 

“Many practical difficulties may arise if the Court assumes to enforce a cloge 
business relationship between two concerns if that desire is not mutual. 

In Sooner Sales Company v. Ronson Art Metal Works, Inc. (117 Fed. Supp. 690) , 
the Court held (1) that a manufacturer which refused to sell its products to one of 
its former distributors, while at the same time it sold its products to a competitor 
of that distributor, was not guilty of price or service discrimination; and (2) 
that the laws do not require a seller to sell to any and all persons wishing to buy, 
The Court stated that under the circumstances of this case, “Ronson had the 
absolute legal right to refuse totally or in part any order submitted by Sooner” 
for Ronson lighters and other Ronson products. 

While CIBA has a natural monopoly in the sale and distribution of its par. 
ticular patented products or those standard products for which it has its own 
registered trademark it would appear that CIBA is in open competition with 
numerous other manufacturers of pharmaceuticals, which perform the same 
functions and produce the same results as those sold by CIBA. For instance, 
Serpasil, which you mention, is merely CIBA’s registered trademark for Reserpin 
U.S.P. There are, of course, numerous reserpin products of other manufacturers, 

The Commission exercises its authority only when the public interest is directly 
and substantially involved. There seems to be no possibility of injury to the 
public because of CIBA’s refusal to sell inasmuch as you and other retailers jp 
the same position are able to obtain from wholesalers such of CIBA’s products 
as you must have. 

In view of the foregoing and in view of the other decisions of the Supreme 
Court and other Federal courts it does not appear that the Commission would 
be warranted in entering this matter for investigation. However, your interest 
in presenting your views is appreciated. 

Sincerely yours, 
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SAMUEL L. WILLIAMS, 
Chief Project Attorney, 


VIII. MANUFACTURERS ARBITRARY AND UNCONTROLLED RIGHT TO REFUSE TO SELL IS 
MOST SERIOUS PRICE DISCRIMINATION 


Even though a manufacturer should have conditioned rights to refuse to sell a 
retailer, the rights should be defined so the manufacturer cannot employ and 
use the power of life and death of the business life of many retailers. 

Such techniques as described above are now permitted as a result of court 
interpretations of the laws defining our national antitrust philosophy. 


IX. H.R. 2729 WITH THESE EXTENSIONS OF COVERAGE WOULD ABSOLUTELY DEFINE THE 
PUBLIC POLICY OF CONGRESB 


(1) To provide equal opportunity for small businesses. 

(2) To provide absolute protection against price discrimination, especially 
that which is detrimental to small businesses. 

The stockholders, management, and customers of Food Town Ethical Phar- 
macies, Inc., sincerely urge your favorable report on H.R. 2729. We further re 
quest that H.R. 2729 be extended in scope to guarantee equal opportunity for 


more small businesses and to protect small businesses against price discrimina- 
tion. 


We feel confident that thousands of small businesses will join us in an ex- 
pression of appreciation for your aid in the fight for equal opportunity in the 


small business world. 

Mr. Forr. Just to summarize the background of our interest in this 
bill, we operate seven drugstores and general merchandise stores in 
Louisiana. This year we will do approximately $3 million in sales 
volume. We had a problem as most small retailers have because our 
first day’s sales were $250. That was in 1955 and our sales now have 
grown to this volume as the result of our forcing and trying to force 
manufacturers and suppliers to sell us at prices as low as they sell to 
our major competitors, the national chains and big operators. 
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Mr. Kerru. Excuse me a minute, Mr. Chairman, if I may. 

Mr. Mack. Mr. Keith. 

Mr. Kerru. I remember this man’s testimony before, and I was a 
little bit envious of his success, but I do think the committee is 
acquainted with his operation and because we have to adjourn at 11 
o'clock I would ask him to rely on our recollection of his earlier 
testimony. 

Mr. Mack. Yes, I think that you did appear as a witness recently 
before the full committee and as a matter of fact you testified on a 
bill which was being considered at the same time as this bill, although 
as I recall you limited your remarks to one of the other bills, and if 
I recall correctly you did not testify in favor of this bill at that time. 

Mr. Forr. No. 

Mr. Mack. The hearings were held at that time on both bills. 

Mr. Fort. Then I will be brief. 

First in our testimony I would like to point out from practical 
experience that there is nothing in the Federal statutes that protects 
a small retailer in purchasing as well as his big retailer competitors, 
because I have appealed to the Federal Trade Commission, the Depart- 
ment of Justice over a period of 3 years, and the courts have interpreted 
the action of Congress in such a way that a manufacturer does not 
have to sell to a retailer so long as he is not an account on that manu- 
facturer’s books. He can set up a separate additional system for 
those whose retail price or whose operation he does not like and force 
them to pay 15 percent more even on copyrighted and patented items. 

Now, the’ Federal Trade Commission has rendered an opinion to us, 
Mr. Frank C. Hale, to the effect that even though a prescription item 
is patented, copyrighted, and there is no like commodity on the market 
available that the manufacturer can force us to pay 15 percent more 
than other retail competitors in the same market, because he applies 
his refusal to sell for reasons sufficient unto himself although he is 
supposed to under the law only apply that when there are like com- 
aniinies competitive to his. So that the interpretations of the action 
of Congress for practical purposes now do not guarantee a retailer 
the right to buy as low as his competitor, especially the small retailers. 

Our recommendation was to extend this coverage to a point in 
agreement with the Federal Trade Commission that it should cover 
all levels of distribution and protect especially the small businessman 
or any other competitor from the manufacturer’s persecution who 
wants to employ his right to refuse to sell, but at the same time permits 
you to buy his merchandise from another channel of distribution at a 
cost 15 percent higher. 

We have been in business for 3 years, and at the present time we 
have six manufacturers who refuse to sell to us directly even though 
we agree to pay c.o.d. or anyway they want to sell it because we will 
not agree to maintain a certain retail price and agree not to advertise 
it and that is against the philosophy of the Sherman Antitrust Act, 
but there is no way to enforce it because the Robinson-Patman Act 
and Clayton Act entered to affect only those people in the distribution 
system who are on the direct account list of the manufacturer. So 
there is absolutely no way to force a manufacturer to discontinue 


discrimination in price to different levels of distribution by application 
of these acts. 
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The Federal Trade Commission correspondence and our correspond- 
ence from the Department of Justice proves that, as a practical matter, 
Congress needs to specifically say under what conditions a manufac- 
turer can force a retailer or a wholesaler to pay a higher price, not 
simply by just employing his right to refuse to sell for reasons suff- 
cient unto himself, which is very, very discriminatory. 

An example here that we wanted to point out is that Ciba Pharma. 
ceuticals refuses to sell to us direct while selling to our competitors 
direct at 15 percent less and that the prescription we took for an 
example from a doctor’s prescription called Serpasil, that is made by 
Ciba, they are the only ones who make it, and under the competitive 
like-products protection that the public is supposed to have under 
these laws it has been construed that Ciba can do that even though 
the patented and copyrighted product cannot be bought anywhere else, 
We pay 15 percent more for that item. It costs our customers a hun- 
dred thousand dollars a year more because we cannot buy at the prices 
that some of our competitors buy and that applies to the wholesale 
and retail level. 

So our recommendation and request as a small businessman which, 
I wanted to point out, I was trying to describe, because we started as 
small as the national average, whichi s $250 a day in the drug business 
on a national average. We have grown to this by applying these 
things the hard way, not because we had any protection under the 
law. We had to find indirect sources. We had to buy from sources 
we cannot even disclose to compete with our competitors. We would 
like to suggest that the bill be extended to cover specifically. Let the 
courts know what the will of Congress is if the retailers and whole 
salers are to be protected and everybody is to pay the same price 


_for the same quantity. 


Thank you very much for your time. 

Mr. Mack. Mr. Fort, have you personally studied this legislation, 
analyzed it to determine whether it would do what you say in your 
statement that it would do? 

Mr. Forr. Only if it is extended. It will not do it as it is written. 

Mr. Mack. In other words, you have a proposal, rather than to 
appear here in support of this bill, you have a special proposal to 
make to the Congress. Because if I understood your statement cor- 
rectly the bill as written would not do what you have indicated. 

Mr. Forr. Not as much as we want. Our position would be that 
it would be a step in the right direction to solve our problem, but 
will not solve the complete problem, since the courts have interpreted 
the will of Congress in such a way that there is no protection on price 
discrimination. 

Mr. Mack. The Federal Trade Commission just said that this 
bill is limited to manufacturers and producers who sell directly to 
consumers and directly to retail stores so they would have to be sell- 
ing directly to come under the provisions of this bill. 

Mr. Forr. What I meant was the dual system of distribution would 
be the same as the dual system that I described here as applying 
generally. 

Mr. Mack. I do not interpret the bill as covering the area that 
you suggested, and I did notice that you indicated that you thought 
it should be amended in order to accomplish that end. 
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Mr. Dingell. 

Mr. Dincevu. No questions, Mr. Chairman. 

It is nice to see Mr. Fort back. It is a pleasure to see somebody 
with courage and action and have him testify before this committee 

Mr. Mack. Mr. Keith, do you have any questions? 

Mr. Keirn. Yes, Mr. Chairman. 

How did you happen to come up here to testify about this bill ? 

Mr. Forr. That problem is so acute with us. I read in the Associated 
Press release that Mr. Bentley had introduced this bill last year some- 
time and it seemed such an ideal vehicle to solve the problem of small 
businessmen as we know it. I wrote to Congressman Bentley and 
gave him my suggestions, saw him here in Washington, and he wrote 
me a letter and invited me to appear here and testify concerning the 
bill. 

Mr. Mack. If the gentleman will yield, that point is one I attempted 
to make a few minutes ago. The committee has previously held hear- 
ings on this legislation and the gentleman was here as a witness at that 
time. It would seem to me that if this were a pressing matter you 
would have commented on this bill at that time. 

Mr. Forr. Since that time, Congressman Bentley has written to me 
and advised me to come here and testify, for what reason I do not 
understand. 

Mr. Mack. I understand. I want the record to be abundantly clear 
that the bill was introduced prior to the time 

Mr. Forr. My only interest is to get Congress to do something for 
the man who cannot buy merchandise like his competitor. 


Mr. Mack. I want to thank you again for appearing before the 
committee as a witness. 


Mr. Fort. Thank you, sir. 
Mr. Mack. I would like to include in the record at this point a 
statement from Daniel S. Ring, counsel, National Paint, Varnish, and 


Lacquer Association. Without objection the statement will be in- 
cluded at this point. 


(The statement follows :) 





STATEMENT BY DANIEL S. RING, GENERAL COUNSEL, ON BEHALF OF THE NATIONAL 
PAINT, VARNISH, AND LACQUER ASSOCIATION IN REGARD TO H.R. 2729 


This is a statement in opposition to H.R. 2729, on behalf of the 1,500 manu- 
facturers of paint, varnishes, and related products who are members of the 
National Paint, Varnish, and Lacquer Association. 

The association has its headquarters in Washington, D.C., and its membership 
produces 94 percent of the total dollar volume of the industry’s products. 

The traditional channels of distribution in this industry have many overlapping 
functions at each distributional level. There are very few exclusively wholesale 
distributors. A typical distributor may sell products to other dealers who retail 
the same to the public; at the same time, such a distributor will sell to painting 
contractors, builders, governmental agencies, institutions, factories, and other 
large buyers for maintenance work. The retailer himself may overlap with 
the distributor from whom he obtains his product, by selling not only to the 
public but also to painting contractors, institutions and other large buyers for 
maintenance work. 

Manufacturers frequently market their products through branches and sub- 
sidiary corporations, which serve the public, other retailers, painting contractors, 
institutions, and other large buyers for maintenance work. Other manufacturers 
maintain stores serving the same buyers in the same way as an independent 
retailer. 

The proposed section 17(A) seeks to put a floor price on a manufacturer’s 
product sold to “his own retail outlets.” When he is also selling that product to 
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other retail outlets in the same market area, he cannot sell for a lower price 
to his own outlets. Unless the term “his own retail outlets” is clarified, confusion 
and chaotic misunderstanding may result, in view of the various forms of “retaj] 
outlets” in existence, as above explained. 

Section 17(b) prohibits a manufacturer from selling direct to consumers at 
prices consistently lower than the prices to the manufacturer’s own retail out- 
lets or to independent outlets in the same general market. Some consumers 
may be builders buying thousands of gallons of paint at a time; or institutions 
requiring hundreds of gallons of paint throughout the year for maintenance 
and upkeep; or painting contractors. Individual homeowners are certainly 
consumers. 

The term “consumers,” unless clarified, could well be construed to apply to 
each of these paint buyers with a complete disruption in the recognized pricing 
methods and complete disregard for lower prices for large volumes justified 
by the lesser costs thus involved. 

Definitions in the light of actual trade conditions are urgently needed, since 
the point of competition in the retail field is only as to the paint bought by the 
homeowner for his own use, and not in the field of buying for school boards, in- 
stitutions, and commercial enterprises. 

Thus, a definition of the “retail outlets” the bill intends to cover must be 
written clearly into the bill to avoid complete chaos and misunderstanding. 
And a definition of “consumers” is not less necessary. 

The good-faith defense, permitting a manufacturer to lower prices to meet 
competition, is struck a body blow by the proposed legislation. The manu- 
facturer is unable to lower his price to meet that of his producing competitor so 
long as his pricing action is paralyzed by legislative fiat. Another competitive 
stimulant is thus removed from our economic system. 

On the basis of the inapplicability of this law to the system of distribution 
in the paint industry, and because of its inherent impracticability and its harm- 
fulness to the general economy, it is urgently requested that this committee 
refuse to approve the proposed amendment. 


Mr. Mack. Are there any other witnesses who desire to testify on 
this bill ? 

(No response. ) 

Mr. Mack. Are there any other statements to be included in the 
record ? 

(No response. ) 

Mr. Mack. At this point I would like to include a statement from 
the B.F. Goodrich Co. Without objection that will be included in 
the record at this point. 

(The statement follows :) 


B. F. Goopricn Co. STATEMENT ON H.R. 2729 (THE EQUAL-PRICING BILL) 


This statement sets forth the B. F. Goodrich Co.’s opposition to H.R. 2729 
as introduced by Congressman Alvin M. Bentley, sometimes referred to as 
the equal-pricing bill. 

The bill would amend the Federal Trade Commission Act so as to make it 
unlawful for a manufacturer who distributes through his own retail outlets, 
or who sells direct to consumers, to— 

(1) Deliver his product to his own retail outlets at a price which con- 
sistently is lower than the general level of prices charged for such product 
to other retail outlets in the same general market ; 

(2) Deliver such product to consumers at a price which consistently is 
lower than the general level of prices charged for such product by his own 
retail outlets and by other retail outlets in the same general market. 

We have always placed our major reliance upon the independent tire dealer, 
to whom and in whose interest our system of distribution to the replacement 
trade has been geared. Throughout our history, we have sought to encourage 
and develop our independent dealers and have spent millions in the process. 
Today, and for many years past, less than one-fourth of our sales of our own 
brands of tires to the replacement trade have been through our own B. F. Good- 
rich stores. These stores have been established to supplement our dealer dis- 
tribution, not to replace it. That has been our policy from the beginning, was 
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so stated to the Senate Small Business Committee in 1943, and is true today. 
The record, therefore, does not support any suggestion of intent to capture our 
dealer market. 


THE ORIGIN AND GROWTH OF MANUFACTURER-OPERATED TIRE STORES 


Retail tire stores operated by tire manufacturers came into being because of 
the economic necessity of maintaining retail distribution in those markets where 
adequate independent dealer representation could not be found. 

The increased cost of doing business during the midtwenties, combined with 
increasing competitive pressures, made the tire business unattractive to many 
large dealers. The phenomenal growth of the automobile industry after World 
War I created a tremendous expansion at all levels of the automotive trade, 
including the retailing of tires, batteries, and accessories. ‘The inevitable result 
was made more severe by the business failures of the early years of the depres- 
sion, and tire manufacturers found themselves with increasingly inadequate 
distribution in many major markets. 

B. F. Goodrich first entered the retail store field in 1927 on a strictly experi- 
mental basis, with a limited number of its own stores during the first few years. 
The impact of the great depression of the thirties forced a rapid expansion in 
such retail outlets. Many dealers were forced into bankruptcy and B. F. 
Goodrich had the choice of abandoning market after market, leaving consumers 
in local trading areas with a limited choice in the purchase of tires, or of estab- 
lishing its own stores as the only means of keeping open its channels of retail 
distribution, and thus maintain, insofar as possible, steady factory employment 
during those difficult years. 

Today, after 31 years in the retail store field, we operate 458 B. F. Goodrich 
stores in 444 markets throughout the country. The following table shows, with 
the exception of the 1950 era, a fairly constant level in number of such stores in 
operation since 1940: 
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A B.F. Goodrich store in a given market is established only after all efforts 
to obtain an independent dealer have been exhausted. B. F. Goodrich’s policy 
has always been to operate retail stores purely as a defensive measure, and it 
stands ready to sell any of its stores to an independent operator if and when 
a purchaser with sufficient capital, ability, and experience appears. Since 1950, 
B. F. Goodrich has opened only 63 new stores while closing 157, a net reduction 
of 94 or nearly 17 percent. Of the 157 stores closed during this period, 29, or 
more than 18 percent, were sold to independent dealers. 

An early example of this is Johnstown, Pa., where a B. F. Goodrich store 
was established in 1941, because of our inability to maintain adequate dealer 
representation. We employed an aggressive young store manager who was very 
successful and who indicated a desire to purchase the business. Four years 
later this store was sold to him, with B. F. Goodrich advancing to him almost 
the entire amount required for the purchase of the business. He has continued 
to grow and prosper as an independent tire dealer through the years, and 
recently has purchased two additional B. F. Goodrich stores in neighboring 
markets. 

Another typical case occurred in Marshall, Tex., where in 1955 our estab- 
lished dealer wished to expand his distribution to cover the Longview, Tex., 
area. We thereupon sold our Longview store to this dealer and, when 3 years 
later he wanted to further expand, we did the same at Gladewater, Tex. 

Another is Miami, Fla., where one of the oldest B. F. Goodrich stores was 
closed in 1957 when a large independent dealer upon acquiring our franchise 
took over our entire retail operation in Dade County. Many other similar exam- 
ples could be cited. 

Today, five tire manufacturers distribute portions of their replacement tire 
sales through about 1,935 company-operated stores, as compared with approxi- 
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mately 2,000 in May 1943 as estimated in our statement to the Senate Smalt 
Business Committee at that time, and 1,883 as found to exist in 1947 by Dr. 
Warren Leigh, dean of the College of Business Administration at the University 
of Akron and a recognized authority on the marketing of tires and tubes for 
many years. See his Study 5 on Automotive Tire Sales by Distribution Chan- 
nels, page 14, as published December 30, 1948. There have been several general 
causes contributing to this now established practice. 

First, tire manufacturers with national distribution feel that they should be 
represented in most of the 7,500 markets with registrations of 500 or more 
vehicles. As suppliers of tires for original equipment on motor vehicles, they 
must have sales and service outlets in all important trading centers to serve 
ear dealers and their customers. The motor vehicle manufacturers expect this, 
and the tire manufacturer realizes the necessity if its position in the replace 
ment trade is to be retained. Its obligations to its customers, to its employees 
and to its stockholders have thus made necessary the establishment of company- 
operated stores in certain of the more important markets when all efforts to 
secure or retain adequate dealer representation have failed. 

Second, dealers die or retire from business, partnerships break up, and fre 
quently the loss of a dealer to a competitor without warning will leave the 
former supplier without adequate representation in the trading area. Many 
B. F. Goodrich stores have originated under these very circumstances. A tire 
manufacturer cannot sit idly by and allow his customers to drift to another 
brand being energetically pushed by his former dealer. 

Third, general business depressions with their accompanying dealer failures, 
the inability to find dealer prospects with adequate capital, and the unwillingness 
of other dealer prospects to risk their capital, have been important contributing 
causes to the establishment of company-operated stores. 

Fourth, during World War II a great many dealers went out of business to 
enter the military service or to engage in remunerative war-industry jobs. The 
termination of hostilities was followed by a period of expansion and rapid 
increase in sales to supply the pent-up civilian demand. These conditions made 
sufficient new dealer prospects more difficult to find, and satisfactory retail 
representation was obtainable only through additional company-operated stores 
during these and postwar years. 


SHOULD A MANUFACTURER BE REQUIRED TO PRICE HIS PRODUCT TO HIS OWN STORES 
AT NOT LOWER THAN THE PRICES CHARGED OTHER RETAIL OUTLETS? 


Such legislation directed against manufacturers’ retail stores can rest only 
on the assumption that such stores possess competitive advantages which permit 
them to unfairly compete with independent dealers. We submit that the com- 
petitive advantages necessary to achieve monopoly do not exist, and that the 
profit motive of the tire manufacturer as related to its retail stores, together 
with the paramount self-interest motive to preserve a healthy dealer organi- 
zation, works to the advantage of the independént dealer rather than of the 
store. We will now take up charges sometimes made against manufacturer- 
operated stores by proponents of such legislation. 


(1) That manufacturer-operated stores do not need to make a profit and there- 
fore can undersell independent dealers 


Each B. F. Goodrich store is treated as a separate business entity and all of 
its expenses of operation, including full rent and occupancy costs, are charged 
against its operating income. The store manager, and other key employees, 
receive a substantial portion of their compensation in the form of a bonus 
which is dependent on and paid from the store’s own net profit, thus furnishing 
the store personnel with a profit incentive. Stockholder interest, likewise, 
demands that each segment of our business operate at a profit, and management 
policies with respect to B. F. Goodrich stores are accordingly made with this 
as a primary objective. Our record of closing of unprofitable stores eloquently 
affirms this. 


(2) That manufacturer-operated stores receive a preferential buying price 


B. F. Goodrich has always avoided any policies which might give its own 
stores an unfair advantage over independent dealers. Tires are charged to 
B. F. Goodrich stores at the same net price as the net selling price to our inde- 
pendent dealers of similar annual volume.. Actually, our larger dealers enjoy 
net buying costs lower than those charged to many of our stores. 
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(3) That manufacturer-operated stores sell at prices below those of independent 
dealers 


Our B. F. Goodrich stores’ resale prices are controlled by policy set by home 
office management and administered in the field by our 23 zone managers. Devia- 
tions from this policy are permitted only after approval of the zone manager 
and the home office and then only to meet the equally low price of competitors. 
In contrast to this rigidity and control over our store managers, independent 
dealers have complete flexibility in setting their own selling prices. 

Shopping surveys conducted by recognized independent market research 
agencies have confirmed the fact that independent tire dealer quotations are 
consistently below those of manufacturer-operated stores. The first of these 
three shopping surveys was made in 25 cities in June 1940, the second in 23 
cities in April 1941, and the third in 28 cities in April 1959. In each case, a 
sufficient number of Goodrich, Goodyear, and Firestone dealers and their com- 
pany-operated stores were shopped in the cities included in the survey to obtain 
a valid statistical comparison between the net prices charged by dealers and by 
company-operated stores for the currently popular size and type of tire. In 
the most recent survey, the trained interviewer asked for the price of a first-line 
6.70 x 15 black rayon tubeless tire, mounted and without trade-in. The specific 
name of each company’s first line tire was used and every effort was made to 
create a normal buying situation between the shopper and the store or dealer 
employee. These surveys showed that, without question, the prices offered by 
the dealers are well below those offered by the stores, as follows: 


Average price 
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It will be noted that the differential between the average price quoted by 
the dealers and the average price quoted by the stores has widened in favor 
of the dealers as compared with those of the two earlier surveys. These surveys, 
in each case, prove there is no justification to the complaint that manufacturer- 
operated stores indulge in cutthroat competition with independent tire dealers. 


SHOULD A MANUFACTURER BE REQUIRED TO PRICE HIS PRODUCT TO ALL CONSUMERS AT 


NOT LOWER THAN THE PRICES CHARGED BY HIS OWN STORES AND BY OTHER RETAIL 
OUTLETS ? 


In nearly all lines of business, industrial, commercial and other, large con- 
sumer accounts commonly buy direct from manufacturers. This is not only due to 
their desire to retain home office control over their buying price and other terms of 
purchase, rather than entrust this to their field personnel, but also to the fact 
that to a large degree they may not require the same delivery, credit and other 
servicing demanded by the small retail account. As in the case of the U.S. 
Government, they refuse to pay for services they do not need and trade with a 
manufacturer who is willing to sell to them directly at a delivered price uniform 
throughout the country. 

Our B. F. Goodrich prices to these national and other large consumer ac- 
counts, which vary according to their volume, are consistently higher than those 
to our average volume dealer. Our billing terms to these accounts are 10 
proximo on all types of tires, whereas our dealers enjoy the additional benefits 
of spring dating and other credit programs, as well as regular terms of 10th 
2d proximo on truck and farm tires. They never receive the various tempo- 
rary promotional allowances, price protection or advertising cooperation which 
are extended to dealers. In fact, the only type of service provided to these 
accounts is the mounting of the tire on the vehicle, which service is performed 
by the dealer or store making the delivery. 
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Our dealers, all of whom are eligible to participate in this large consumer 
account business regardless of their size or buying price, are paid a 10 percent 
commission and allowed certain other credits for this sale and delivery Service, 
with no credit or collection risk, on business which otherwise would not be 
available to many small and scattered dealers by reason of the home office buy- 
ing policies and practices of these accounts. 

More than 95 percent of this direct consumer account business flows through 
our dealers and stores. Dealers and stores are treated alike, with the account 
making its own choice of the purchase and delivery point. 


H.R. 2729 IS AMBIGUOUS AND IMPRACTICAL 


The bill is couched in ambiguous and confusing terminology. A delivery from 
a manufacturer to its own retail store does not ordinarily involve a sale, the 
movement being merely “intracompany,” and for accounting purposes may be 
either “dollar billed” or “memo billed’ on a unit basis, as in the case of cop. 
signments. 

Subsection (A) of the bill deals only with delivery to the manufacturer's 
own retail outlets “at a price,” without any clarification as to what transactions 
are covered. 

Subsection (B) applies to sales “direct to consumers,” a term which might in- 
clude various types of customers. For example, it might be limited to a custom. 
er who purchases for his own consumption, or it might include a customer who 
purchases for use as original equipment, ie., as a component of a further 
manufactured product. Furthermore, no exception is apparently made for sales 
to Federal, State or local governments. 

The term “retail outlets,” used in both subsections, is subject to several pos- 
sible interpretations. Again, the question arises in subsection (B) as to whether 
it applies to a manufacturer who has no company-operated retail outlets of his 
own. 

Perhaps most confusing of all is the language “consistently lower than the gen- 
eral level of prices”, which is found in both subsections. What is the “general 
level” of prices charged to retail outlets in the same general market, as dis- 
tinguished from the price charged by the manufacturer for a like quantity and 
quality of product? 

And in subsection (B), the problem is compounded by the manufacturer hav- 
ing to determine, by constant investigation and perhaps policing, the general 
level of prices charged not only by his own retail outlets but also “by other 
retail outlets in the same general market.” 

We oppose, as has the Department of Justice, the Federal Trade Commission 
and other Government agencies, the enactment of this bill. 


que Mack. The Chair will permit any statements to be filed for 
5 days. 

The committee will stand adjourned. 

(The following material was later submitted for the record: ) 


CHAMBER OF COMMERCE OF THE UNITED STATES, 
LEGISLATIVE DEPARTMENT, 
Washington, D.C., July 29, 1959. 
Hon. PETER MACK, 
Chairman, Finance Subcommittee, House Interstate and Foreign Commerce 
Committee, New House Office Building, Washington, D.C. 


Dear Mr. Mack: Attached are the views of the Chamber of Commerce of the 
United States on H.R. 2729. 
I would appreciate it if you would make this statement a part of the record 
of the hearings which you have been holding. 
Cordially yours, 
CLARENCE R. MILEs, Manager. 
Attachment. 


STATEMENT OF THE CHAMBER OF COMMERCE OF THE UNITED STATES ON H.R. 2729 


The Chamber of Commerce of the United States opposes enactment of HR. 
2729, currently under consideration by this subcommittee. 

This bill is seemingly aimed at creating uniformity of prices between inde- 
pendent retailers and manufacturer-owned retail outlets where both are supplied 
direct by the manufacturer. It would provide that a manufacturer supplying 
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poth types of retailers not deliver his product at a consistently lower price to 
his own stores than to independent retailers, apparently prohibiting cost-justified 
lower prices that might result from large quantity deliveries. Also, it would 
prohibit a manufacturer from selling his product direct to consumers at a price 
consistently lower than the price charged by independent retailers who purchase 
nis product direct. In effect, the bill would peg retail prices of affected products 
at the level charged by independent retailers. 

The chamber recognizes that this bill purports to aid the independent retailer 
and that small, independent businessmen have problems. In different instances 
they may be plagued with inequitable taxation or high labor costs or “business- 
pusting” boycotts and picket lines by labor unions or a host of other factors that 
make it far more difficult than the average person realizes to conduct a business 
successfully. 

But the problems of small business should never be considered in a vacuum. 
Such problems must be considered in relation to our total economic and social 
structure. Otherwise, the solutions may aid small business but only at the ex- 
pense of inflicting severe injury on the consuming public and on a great many 
other legitimate businesses, including even the countless independent proprietors 
who have grown large from small beginnings. 

The chamber has given such consideration to H.R. 2729. The likely effects 
of the bill have been weighed in terms of (1) the interests of the public, as 
consumers, and (2) the total interests of the business institutions that operate 
within our competitive economy. 

It is the chamber’s conclusion that any favorable results of the bill would be 
far outweighed by the bill’s adverse results. To be specific, the chamber believes 
that H.R. 2729 would— 

1. Contribute to inflation by increasing prices, thereby injuring the public, 
as consumers ; 

2. Obstruct downward price pressures by hampering the utilization of 
low-cost distribution methods—also to the public’s disadvantage; 

3. Lessen competition at both retail and manufacturing levels, thus dam- 
aging our competitive economy ; 

4. Discriminate against some sellers at the expense of others merely be- 
eause of lawful differences in distributing practices; 

5. Establish direct conflicts between the Federal Trade Commission Act, 
which it amends, and the Robinson-Patman Act, causing the former to pro- 
hibit certain pricing practices which are defended in the latter; 

6. Cause harm to some independent retailers. 

For these reasons, which are covered in detail later in the statement, the 
chamber opposes enactment of H.R. 2729. While it might be beneficial to some 
independent businessmen, it would cause unnecessary injury to many other 
businessmen and, more importantly, it would injure the public by causing higher 

rices. 

. An especially disturbing feature about legislation such as this is that it really 
holds out a false hope for the small businessman by creating the impression 
that his success and prosperity will be assured if only Congress will eliminate 
or restrict price competition. Undoubtedly, most small businessmen realize that 
nothing could be further from the truth. 

The fact is that price is only one of many competitive factors, and, if you 
deny the American businessman his right to compete on price, he will simply 
step up other competitive tactics. He will increase his advertising budget, 
modernize his store, institute a better credit plan, create parking facilities, etc. 
Therefore, even without price competition, the businessman has other competi- 
tive tactics to utilize in an attempt to persuade consumers to patronize his store 
rather than a competitor’s. In such a situation, it is certain that some retailers 
would do a better competitive job than others and that some merchants, there- 
fore, will continue to be plagued by tough competition. 

This is the essence of a competitive economy. It is unfortunate that some 
people expect it to be otherwise. 


OBJECTIVES OF H.R. 2729 


On its face, this bill provides for designating two specific practices as unfair 
competitive practices under the Federal Trade Commission Act. Taken liter- 
ally, these two provisions are: 

(A) A manufacturer or producer cannot deliver his product to his own 
retail outlets “at a price which consistently is lower than the general level 
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of prices” the manufacturer charges other retail outlets in the same general 
market that buy direct from the manufacturer. 

(B) A manufacturer cannot deliver his product direct to consumers “at 
a price which consistently is lower than the general level of prices” charged 
for the product by his own retail outiets and by other retail outlets in the 
same general market that buy direct from the manufacturer. 

Note.—Inasmuch as the bill does not define “‘consumer,” it is assumed 
that the word as used here would encompass both the large commercia] ac. 
eounts, such as manufacturers who purchase an item for use in their own 
manufactured product and individual citizens who purchase at retail] for 
their own use. 

It is possible, however, that part B may have broader effect than is apparent 
in a literal interpretation. The Federal Trade Commission considers sales bya 
manufacturer’s retail outlet as manufacturer sales direct to consumers. There. 
fore, it may be possible to interpret part B of the bill as providing also that 
“A manufacturer’s retail outlet cannot sell ‘at a price which is consistently lower 
than the general level of prices’ charged in the same general market by inde- 
pendent retail outlets that buy direct from the manufacturer.” 

In addition, there is still another possible interpretation that might be made 
of part B to broaden its effect. The “and” on line 13, page 2, of the bill appears 
to make part B applicable only where a manufacturer has his own retail outlets 
and also sells direct to independent retailers. But, the “and” might be inter. 
preted as meaning “and/or.” If so, part B then would also provide that “A 
manufacturer, having no retail outlets of his own, cannot sell direct to consumers 
‘at a price which is consistently lower than the general level of prices’ charged 
in the same general market by independent retailers who buy direct from the 
manufacturer.” 

While these latter two effects of the bill may not appear distinct in a reading 
of the bill, they are possible interpretations. 

Thus, in analyzing the effects of the bill, it is not enough to accept its provisions 
at face value, although it promises injury to consumers and to competition on 
even that basis. Instead, one must also consider the broader effects that come 
to light if the bill is interpreted in other than a strictly literal manner. Under 
such an interpretation, the bill’s adverse impact would be magnified extensively. 


ADVERSE EFFECTS OF H.R. 2729 


To enlarge upon the chamber’s opposition to this bill, comments on the adverse 
effects the bill would have are presented as follows: 


I. It would work against low-cost distribution 


The pressures of competition represent a major force compelling retailers to 
strive continuously for more efficient practices that reduce costs, and, in turn, 
make possible lower prices to consumers. Assuming that the bill may be inter- 
preted to preclude factory-owned stores from selling at a consistently lower 
price than independent, direct-buying retailers, the bill would shield independent 
retailers from the competition of the factory-owned retailer. The independents 
would know that the factory-owned stores could not sell to consumers in the area 
at a price “which consistently is lower than the general level of prices” charged 
by the independent retailers. 

Thus, some few independent retailers may sell at relatively high prices because 
their practices are less efficient than others and, therefore, their operating costs 
are greater. Such prices—and practices—would be protected by the bill, because 
it would remove the right of the factory-owned store to sell to consumers at a 
lawful lower price. 

At the same time, there are some independent retailers whose prices would 
be higher for the very sound reason that they offer the consumer more in the 
way of service, or convenience, or variety than does the factory-owned store. 
Where such services are desired by the consumer, he should pay for them. Yet, 
the bill would force a factory-owned store to raise its prices to this higher level— 
even thought it does not offer comparable services, and thus does not have com- 
parable costs. 

Such effects as these would be no contribution to the drive for dynamic, low- 
cost distribution—but, rather, would contribute to inflation. 


II. It would be ‘highly discriminatory 


Taken literally, the bill is aimed specifically at manufacturers and producers 
who engage in so-called dual-distribution practices—that is, those firms which 
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operate their own retail outlets and supply independent retailers. Thus, it 
would be applicable only to some producers in such industries as tires, shoes, 
clothing, paint, dairy products, automotive, petroleum, etc. . 

So, the bill would discriminate against dual-distributing producers; it would 
put them at a disadvantage in competing with other producers. For example, 
taking part B literally, the manufacturer who does not operate his own retail 
outlets would be free to continue selling direct to large consumers (large com- 
mercial customers, other manufacturers, etc.) at whatever price is economic 
and lawful—even though the price may be lower than that charged by retailers 
who sell his product. On the other hand, a competing manufacturer who does 
operate his own retail stores, as well as supply independent retailers, would be 
prohibited from selling to large consumers at a price lower than that charged 
by retailers. se eh 

The effect clearly would be to prevent the dual-distributing manufacturer 
from competing with other manufacturers in direct sales to large consumers. 
Not only would this be grossly unfair to the dual-distributing manufacturer, 
put it also would lessen price-reducing competitive pressure on the other manu- 
facturers. 

In the same connection, the legislation would not affect large distributors 
or wholesalers who may operate their own retail outlets, supply independent 
retailers, and sell to consumer accounts. Therefore, this type of distributor 
also would be given legislative authority, by the bill, to eliminate the dual- 
distributing manufacturer from the direct-to-consumer sales market. 

Of course, if the bill is interpreted so as to cover also the manufacturer who 
sells direct to large commercial accounts, as well as to independent retailers— 
but who does not operate his own retail stores—the aspect of discrimination 
shifts a bit, but is still obvious. Then, the bill would discriminate against both 
types of manufacturers—eliminating both from the direct-to-consumer sales 
market, and giving the market to (1) the manufacturers who do not sell direct 
to any form of retailer, and (2) to the previously mentioned large distributors 
or wholesalers. 

Such discriminatory treatment against lawful forms of business structure is 
contrary to our traditional concept of the free enterprise system. This would 
put the Government in the untenable position of aiding certain sellers—at the 
expense of others—merely because of lawful differences in their distribution 
practices. 


III, It would create direct conflict with the Robinson-Patman Act 

If enacted, this bill would establish conflict between the Federal Trade Com- 
mission Act and the Robinson-Patman Act. 

The bill would amend the Federal Trade Commission Act so as to make it an 
unfair competitive practice for a manufacturer to (1) sell direct to consumers at 
a lower price than that charged by retailers who buy his product directly, and 
(2) sell to his own retailers at a price consistently lower than he sells to other 
retailers. 

The Robinson-Patman Act does not prohibit such pricing, but rather encourages 
it. The cost-justification proviso in section 2(a) of this act allows the granting 
of price differentials “which make only due allowance for differences in the 
cost of manufacture, sale, or delivery resulting from the differing methods 
or quantities in which such commodities are to such purchasers sold or de- 
livered.” This establises justification for giving a customer a quantity price 
differential (lower price). 

Thus, where the Robinson-Patman Act encourages price reductions that are 
cost-justified, the FTC Act, if amended by this bill, would decree that a dual- 
distributing manufacturer could not pass along to customers a cost-justified 
lower price. 

The bill also would create a conflict with the “good faith” defense in the 
Robinson-Patman Act. Under this defense, a manufacturer is entitled to meet, 
in good faith, the lower price offered one of his customers by a competing manu- 
facturer. 

Therefore, where the Robinson-Patman Act gives the manufacturer the right 
to retain a large customer by meeting a competitor’s lower price, H.R. 2729 would 
say that the manufacturers it covers could not do this, where the price being 
met is lower than that being charged by retailers—which would undoubtedly be 
the case in every instance. 

On two points, then, this bill is in idrrect conflict with the Robinson-Patman 
Act. Enactment of the legislation, therefore, would create a strange predicament 
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in Federal law: One law prohibting the manufacturer from engaging in certain 
pricing practices ; another law defending his right to do so. 


IV. It would cause price increases 


As mentioned earlier, H.R. 2729 would lessen competitive pressures and peg 
retail prices at the price level charged by independent retailers—which, for 
reasons either sound or unsound, may be higher than the prices of factory-owneg 
stores. The result undoubtedly will be higher prices to consumers. 

However, part A of the bill also will cause price increases in some independent 
retail outlets. Under the terms of this portion of the bill, a manufacturer would 
seemingly be prohibited from granting his own retail stores a quantity price 
differential—and, therefore, he would not grant such a differential to any retailer. 
As previously pointed out, the Robinson-Patman Act provides that a manufac. 
turer can pass on cost savings of quantity orders to both his own retail outlets 
and independent retailers. Obviously, a great many independents take advan- 
tage of this with large orders. But, if H.R. 2729 is enacted, these independents, 
as well as the factory-owned store, would be deprived of the opportunity to reduce 
their costs through quantity discounts—and the higher costs would require 
them to raise their prices. 

The bill also would tend to increase prices in another manner. Large commer- 
cial users and other manufacturers (also considered consumers for the purpose 
of this bill) who purchase directly from dual-distribution producers would be 
denied the lawful lower prices they now receive by virtue of cost savings realized 
from the method of manufacture, sale, or delivery, or from the quantity of the 
order. The bill would prescribe that such large consumer accounts could no 
longer be given a lower price than that charged by retailers of the product in 
their area. 

Such large consumers would have to pay higher prices for the product if they 
wished to continue using it. Since this would represent higher costs for the 
consumers, it could be expected to create higher prices for the consumer's 
services—or, if the consumer is a manufacturer, higher prices for his product. 

Of course, where the consumer is able to do so, he would abandon use of the 
“price controlled” product of the dual-distribution manufacturer—and switch to 
the product of a manufacturer whose prices are not controlled and who would 
be permitted to grant a quantity price differential. 


WHY THE BILL WILL NOT ACHIEVE ITS OBJECTIVE 


An apparent objective of the bill is to assure that independent retailers and 
manufacturers be placed in equal pricing position to compete for large com- 
mercial accounts. It must be recognized, however, that there are important 
factors other than price that determine who secures a customer. Where a 
customer has been buying direct from the manufacturer, the mere fact that 
the manufacturer’s price is boosted to the level of a local independent retailer 
is not necessarily enough reason for the customer to switch to the retailer. 
The customer may well be sufficiently pleased with the service he has been 
receiving from the manufacturer to continue dealing direct. 

Many retailers simply would be unable to handle the size or type of order 
placed by some large commercial accounts. For example, the nationwide de- 
livery and servicing requirements of some commercial accounts would be beyond 
the ability of many retailers. In such instances, even with the advantage 
of equal pricing, they could not take over the customer. 

Also, the element of product substitution is a major reason why this objec- 
tive would not be attained. The commercial account does not have to con- 
tinue using a given product when he is denied a quantity discount on that 
product. He may simply switch to another manufacturer of a similar prod- 
uct—a manufacturer not engaged in dual distribution, who can grant a quantity 
price differential. Thus, the retailer would not get such an account, even 
though it has been switched away from the original manufacturer. 

Finally, consider that dual-distributing manufacturers could circumvent the 
legislation by eliminating direct sales to independent retailers. They could 
sell direct to commercial accounts and/or operate their own retail outlets— 
but sell to wholesalers or distributors who would service independent retailers— 
and H.R. 2729 would not apply. The independent retailers, however, would 
a be denied the cost-saving opportunity of buying direct from the manu- 

acturer. 
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The national chamber believes H.R. 2729 is thoroughly inconsistent with 
a free competitive economy—and that its restraining effect on legitimate busi- 
ness behavior could have only adverse effects on the general public by raising 

rices and contributing to inflation. 

The chamber urges that you not approve this legislation. 


LuCKOFF’s MUTUAL SrTorgs, INc., 
Columbus, Ohio, July 24, 1959. 
Hon. Congressman ALVIN BENTLEY, 
Washington, D.C. 


Dear Sir: In regard to your telegram of June 24, I want to bring to your 
attention the fact that Sears, Roebuck & Co. owns and controls the Seeger 
Manufacturing Co., the Estate Stove Co., and the Whirlpool Corp. A quick 
check will prove to you that the Kenmore washing machine, made by Sears, is 
selling from $167, and the Whirlpool washing machine, which is the same thing 
made in the same factory owned by them, is selling from $219. They charge us 
almost as much as they retail the machine for. 

A case in point, the Sears, Roebuck & Co. bought land here 15 years ago 
and’4 years ago paid approximately $380,000 for an exit from our highway to 
the anticipated store, with the announcement that they were building a $20 
million store. They have not started building because one of our largest depart- 
ment stores owns and controls the Ohio Appliance Co. which gives them millions 
of dollars volume as a medium to discourage them from opening up a store. 

What chance do we have competing with Sears, Roebuck & Co. when their 
stove is manufactured in Newark and Hamilton, Ohio, and we have to buy them 
through jobbers, paying 30 to 40 percent more for them while they are shipping 
them direct. 

The H. C. Godman Co. manufactures their shoes in Logan, Ohio, and we have 
to compete with them on their own shoes. The same also applies to the Endicott 
Johnson Co. who operate retail stores also. 

I recall during the war when a trip to Endicott brought me the knowledge 
that we could get 8 percent of rubber footwear of previous years’ purchases, 
while their own stores got 42 percent. 

It is simple arithmetic that either the small businesses will survive or 
succumb to big business that can swallow everything up by the exchange of a 
certificate. The enemies of your bill are only shortsighted individuals that don’t 
care to face the future. It is fortunate for me that I have seen this thing 
happen in Russia, where I spent miserably, the first 17 years of my life. 

I will repeat the statement that I made to Senator Lausche: I would rather 
leave my children a healthy country than a million dollars, but big business 
will not stop until they overdo it. 

Very truly yours, 


HERMAN LUCKOFF. 


NATIONAL ASSOCIATION OF MANUFACTURERS 
OF THE UNITED STATES OF AMERICA, 
New York, N.Y., July 23, 1959. 
Hon. Peter F. MAckK, 
Chairman, Subcommittee on Commerce and Finance, House Interstate and 
Foreign Commerce Committee, New House Office Building, Washington, D.C. 


Dear Mr. CHAIRMAN: This is to ask consideration by your subcommittee of the 
views of the National Association of Manufacturers, representing some 20,000 
members, who account for three-fourths of the Nation’s productive capacity, 
in regard to H.R. 2729, and to request that this letter be made part of the hearing 
record. 

As we understand the language of this bill, the Congress now is being asked 
to adopt a law, as an amendment to the Federal Trade Commission Act, to pro- 
hibit manufacturers who operate their own retail outlets from delivering their 
products to their own point-of-purchase at a price lower than they are able 
to deliver to independent retailers handling their line; also, to prohibit them 
from selling to consumers, large or small, at any price lower than that established 


by an independent retailer who may handle the manufacturer’s product in that 
marketing area. 
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This bill has many inconsistencies and conflicts with existing antitrust laws 
which already have been called to the attention of your committee and other 
committees of the Congress by both the Department of Justice and the Federg} 
Trade Commission, whose operations would be affected by this amendment 
and also the Department of Commerce. At this time we respectfully ask you to 
insert in the record of these hearings communications from the aforementioneg 
departments relative to this bill, as follows: Letter of Lawrence E. Walsh, 
Deputy Attorney General to the Honorable Oren Harris (page 775, Fair Trade 
Hearings, Mar. 25, 1959): letter of John W. Gwynne, Chairman, Federal Trade 
Commission to the Honorable Oren Harris, April 20, 1959 (p. A3584-85, the 
Congressional Record, Apr. 30, 1959) ; letter of Fredrick H. Mueller, Under See. 
retary of Commerce to the Honorable Oren Harris, April 23, 1959 (p. A3839 
the Congressional Record, May 7, 1959). : 

We have here the absolute anomaly of a segment of business asking the Con- 
gress to relax its antitrust laws to the extent of eliminating price competition per 
se in selected situations. In this instance, we find retail sellers calling upon the 
Congress to force manufacturers to adjust their prices to the level at which they 
sell, thus eliminating all price competition between them. Though we, as busi- 
nessmen, may sympathize with any businessman who may be unable to meet 
his competitor’s prices, we believe that this is an inherent and healthy character. 
istic of the free market, and hence our association has consistently called for, 
and actively supported, full and fair enforcement of the antitrust laws. 

Enactment of this amendment would lead to many results which we believe 
may not be contemplated even by the promoters and sponsors of the legislation. 
For example, this bill is represented as necessary to protect the independent 
retailer. Yet, if the manufacturer who already has experience in the field of 
direct sales to consumers would be forced to adopt the same price systems of 
independent retailers, his problem would be easily solved by expanding his 
consumer marketing operation and eliminating the independent retailer. We 
can think of nothing that would lead more certainly to the increased develop- 
ment of manufacturer-operated chain retail outlets than the line of reasoning 
advocated in H.R. 2729. The manufacturer would have the additional alter- 
natives, of course, of concentrating his sales with wholesalers or other chain 
outlets, to the exclusion of independent retailers, again frustrating the intent of 
the bill. 

Assuming operation of the law as the promoters would want it, however, we 
suggest that the subcommittee be concerned over the noncompetitive pricing 
power such a measure would place in the hands of retailers. The bill in so 
many words delivers to the independent retailer a price monopoly within this 
area and forbids a manufacturer of the product from underselling him, regard- 
less of the level of prices established by the retailer. We note from correspond- 
ence appearing in the Congressional Record (page A. 3585) that the promoters 
concede this by their willingness to write into the bill the language of the 
Robinson-Patman Act relating to cost justification. If this proviso were written 
into the bill, however, the entire proposal is made meaningless, for delivery of 
a product to ones own outlet is quite obviously a far less costly operation than 
that of locating, selling and servicing any retail account, which runs the whole 
gamut of a modern marketing effort. 

Thus far, this bill has been discussed largely in the framework of dual dis- 
tribution by large organizations with national distribution facilities. We 
believe your subcommittee will want to inquire very carefully into the situation 
which would confront a tremendous number of very small, even tiny, manu- 
facturers who may obtain retail outlets for their product but who, to exist, must 
achieve the bulk of their sales directly to the industrial or institutional con- 
sumers. These would include the makers of literally thousands of items found 
on the sheleves of drug stores, hardware stores, office supply stores, department 
stores, and other general merchandise outlets. We must be careful, in our 
zeal to protect small business, to recognize that small businessmen predominate 
in every segment of the economy including manufacturing; those in one segment 
are as important to society as those in another and none should be more or less 
favored in the operation of our antitrust laws. 

Unfortunately, this bill is one of a number of measures before recent Con- 
gresses in which certain business groups in the field of distribution have sought 
to protect themselves against the efforts of producers to increase their own 
distributive efficiencies. It is fundamental that our whole system of business 
regulations is designed to insure benefits for the utlimate consumer ; and it is 
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axiomatic that we cannot protect the competitive position of one or another levels 
of business, without sacrificing the consumer interest. In this instance Con- 
gress is asked to prohibit flatly a manufacturer from delivering goods to 
consumers at the lowest price permitted by the ingenuity and efficiency of his 
operation. eh ‘ ae : ; 

It is possible that individual businessmen may be injured in this struggle for 
consumer favor. Where a supplier may compete so aggressively with his own 
dealer that the dealer feels injured, there is created a private issue between 
businessmen which is best settled by private means. The marketplace has its 
own way of exacting retribution. Certainly, attempts to settle these business 
conflicts by force of law result not only in unworkable regulations but injure 
both the consumer, and frequently the aggrieved party, much more than they 
help. ot ; 

We believe, in sum, that enactment of any such principle as set forth in H.R. 
9729 is an unwarranted intrusion of the Federal Government into marketing 
practices and the pricing methods of the private economy, and we urge that 
you do not report favorably on this or any other variation of the bill. 

Sincerely yours, 
WALTHER H. FELDMANN, 
Chairman, NAM Marketing Committee. 


U.S. RuBBER Co., 
New York, July 22, 1959. 
Re H.R. 2729. 
Perer F. MACK, Jr., 
Chairman, Commerce and Finance Subcommittee, House Interstate and Foreign 
Commerce Committee, House of Representatives, Washington, D.C. 


Deak Mr. Mack: I am addressing you with respect to the above bill as to 
which hearings were held on July 21 and 22 before the Commerce and Finance 
Subcommittee. 

It is, of course, quite clear that a bill such as this is “class legislation” in 
that it affects a half dozen industries from our entire economy. 

The bill effects indirectly amendment in various ways of our antitrust leg- 
islation, particularly the Clayton Act, as amended. For a limited group of 
industries it would substantially accomplish the effect of S. 11 promoted by 
Senator Kefauver and rejected on numerous occasions in the Senate committee. 

In detail, the bill resembles the subject matter of the hearings held by the 
Senate Subcommittee on Retailing Distribution and Fair Trade Practices on 
June 17, 18, and 19 of this year. I should like to refer you to the record of 
those hearings and particularly the statement made by Hon. W. E. Kintner, 
now chairman of the Federal Trade Commission. 

Of equal force is Mr. Kintner’s statement of June 25, 1959, before the Anti- 
trust Subcommittee of the House Committee on the Judiciary relating to the 
subject of functional discounts. 

It seems to us this type of legislation is repugnant to the spirit of the anti- 
trust laws as now existing. In an effort to prefer a limited class of our economy, 
the middleman, the consumer is forgotten. And he is the economic unit of first 
importance in our economy. We take it that a fundamental principle of our 
economy is that consumers at all levels shall be entitled to prices reflecting 
economies in distribution through all channels. 

It seems worth noting that this bill can accomplish little excepting a shifting 
in the system of distribution to avoid the objectives of the bill. A manufacturer 
selling through its own retail outlets can readily modify its procedures to confine 
its sales to such outlets, or to such outlets plus jobbing and wholesale outlets 
which do not come within the scope of section 17(A) of the bill. 

In fact, members of the tire industry owning retail outlets advise that they 
uniformly invoice these outlets at dealer prices. Their purpose in so doing is to 
establish a profit and loss level as a basis for compensation of store management. 
The fact that this is so seems not material, for one store may show a loss, an- 
other profit, depending on volume of business, type of business, cost of real 
estate, general store overhead, the cost of services to customers, and other 
factors. 

These points have been well made by Mr. John W. Gwynne, former chairman 
of the Federal Trade Commission, in his letter to your committee dated April 20, 
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1959. As he further pointed out, the objectives of section 17(A) are probably up. 
desirable even if attained by legislation of this type. 

Further, in his presentation to Senator Humphrey’s committee in the hearings 
on June 17-19, Mr. Kintner made it plain that the antitrust laws do not now 
prevent direct selling, which is the objective of section 17(B), to certain clagges 
of trade at prices below the level used by controlled or by independent retgjj 
outlets. This presentation makes it clear that in the opinion of the Feder) 
Trade Commission such legislation is undesirable and contrary to the philosophy 
of the antitrust laws in preserving a free competitive economy. 

In his testimony before your committee on July 21, 1959, Mr. George J. Burger 
stated that the Federal Trade Commission had ordered this company to cloge 
down its company-owned store chain. This is a misstatement of fact. My. 
Burger has not read the order of April 25, 1939, or he fails to understand its 
terms. The order provides that this company shall not discriminate among ¢er. 
tain accounts through its operation of company-owned stores in the following 
terms: r 

“It Is FurTHER ORDERED, That the respondents, U.S. Rubber Co. and U.S. Tire 
Dealers Corp., and their respective officers, representatives, agents and employ- 
ees, in connection with the distribution and sale of automotive vehicle tire cas. 
ings and tubes in commerce between the several States of the United States 
through retail stores owned or operated by either of said respondents, do forth- 
with cease and desist from discriminating in price, directly or indirectly, between 
different purchasers of such products of like grade and quality by selling such 
products to some users and consumers thereof, including so-called ‘commercial 
accounts,’ at prices different and lower than the prices charged other retail pur. 
chasers thereof, except to the extent that such differential or differentials shal} 
make only due allowance for differences in cost of manufacture, sale, or delivery, 
if any, resulting from differing methods or quantities in which such products are 
to such purchasers sold or delivered.” 

Finally, it seems to us this legislation is undesirable in that its purpose is to 
preserve by artificial means a sector of our economy to specific channels of 
trade. Our history has been to permit the free flow of economic laws and even to 
preserve this free flow by means of our antitrust statutes. The bill in question 
runs contrary to this entire tradition. 

We join with others adversely affected by this bill in urging that its passage 
be abandoned. 

Yours faithfully, 
H. E. Humpnureys, Jr., Chairman. 


THE FIRESTONE TrrRE & RussBer Co., 
Akron, Ohio, July 24, 1959. 
Hon. Peter F. MAcK, IJr., 
Chairman, Commerce and Finance Subcommittee of the House Interstate ani 
Foreign Commerce Committee, New House Office Building, Washington, D.0. 


Drar CONGRESSMAN Mack: On the closing day of your subcommittee hearing 
on H.R. 2729, Congressman Bentley, you indicated that you would hold the record 
open for 5 days to accept statements for the record which should be presented 
to you. Our company is greatly concerned with the provisions of this bill, as 
well as the fact that certain proponents at the hearing chose to make unfounded 
charges against our company; and I am, therefore, asking that the attached 
statement should be acceped by you and made a part of the record of such hearing. 

I am sending a copy of the same to the other seven members of your subcon- 
mittee as of this date. 

Yours very truly, 
JOSEPH THOMAS, 
Vice President and General Counsel. 


STATEMENT OF JOSEPH THOMAS, VICE PRESIDENT AND GENERAL COUNSEL, FIRESTONE 
Trre & RuspsBer Co., AKRON, OHIO 


At the hearings concluded yesterday, Chairman Mack of the subcommittee indl- 
cated that the record would be held open for several days so that statements of 
interested parties could be inserted into the record. On behalf of the Firestone 
Tire & Rubber Co., I should like to have the following comments made a part 
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of the record of the hearings directed toward Congressman Bentley‘s bill, H.R. 


on certain members of the subcommittee asked a sponsor of this legislation 
to explain the meaning of the language of section B, “consistently is lower than 
the general level of prices,” no concise and clear interpretation was given. We 
recognize that such a phrase is indefinite and believe that the enactment of H.R. 
9729, containing provisions which are not clearly understandable, would not 
be in public interest. It would require some manufacturers, under mandate of 
the law, to relate their prices to factors outside of their control and would add 
immeasurably to the uncertainty of the “free enterprise” market. The result 
could well be the drying up of natural competition, at least insofar as manufac- 
turers controlled by the law would be concerned, and would deny the lowest pos- 
sible prices to purchasers as consumers. 

The statement of Mr. Kintner, Chairman of the Federal Trade Commission, 
before this subcommittee and the letter of former Chairman Gwynne of the 
Commission dated April 30, 1959, both point out the inconsistencies which are 
inherent in H.R. 2729, and it is not necessary to repeat these charges other than 
to state that we agree with the statements that this bill contains inept language 
which, if it were to become a law, would compound litigation because it is not 
possible to clearly interpret it. The only attempt to answer these charges at thé 
hearing by the proponents was a referral to a letter written by Mr. Burger to 
the Honorable Alvin M. Bentley, dated April 24, 1959. In this letter he admits 
“perfection is not within the grasp of human beings in their mortal frames.” 
H.R. 2729 cannot be said to approach “perfection.” In fact, it is my opinion 
that it does not approach that measure of coherence which is required for 
human understanding. 

In Mr. Kintner’s analysis of the sections, he stated that section A would ap- 
pear to be without meaningful consequence and section B would be inconsistent 
with a basic principle of our free enterprise system; namely, that price differ- 
entials should reflect cost savings resulting from differing methods or quantities 
in which commodities are sold or delivered. We agree with this analysis com- 
pletely and urge it to the full consideration by this subcommittee. 

One of the princip1l reasons for our decision to ask that our statement should 
be made a part of the record was the fact that proponents of H.R. 2729 hurled 
eharges and misrepresentations directed at the manufacturers of rubber tires 
and tubes. We believe the record should be corrected in these respects. The 
following statements for the record are not new. They have been made before 
other congressional committees and Government agencies and will be repeated 
and reaffirmed by us as long as unfounded charges eall for our action. 

Several allegations were made to the effect that (1) the tire-company-owned 
stores were not under strong pressure to earn profits; (2) the tire manufacturers 
were volume conscious but not profit conscious with respect to these stores; and 
(3) various individual stores were chronically unprofitable. 

The Firestone stores are and have always been under exceedingly strong 
pressure to earn profits. The tire companies are, of course, volume conscious, 
as would be expected in an industry as vigorously competitive as this, but a 
great deal of effort is devoted to trying to make each individual store profitable 
in its own right. 

The bonus of the store manager is based entirely upon his earning of operat- 
ing profit, of which he receives 10 percent each year. The other employees of 
the store also are eligible to receive bonus payments, likewise based on profit. 
Firestone has a very active gross profit maintenance program for its stores, and 
this program includes vigorous scrutiny of prices to make sure that goods are 
om sold at levels which will result in shrinkage of gross profit below objective 

evels, 

Each Firestone store supervisor has under his direction an average of from 
10 to 12 stores which he visits constantly, and his progress on earnings is based 
upon a combination of satisfactory performance in achieving good sales, satis- 
factory gross profits, carefully controlled expenses, and optimum operating and 
net profits. Firestone maintains a staff of field auditors whose duties include 
auditing the Firestone stores at regular intervals, and such audits include 
scrutiny of sales tickets to make sure that properly profitable price levels are 
being maintained. Failures to maintain profitable price levels are reported to 


err and division managements and to Akron, and result in corrective 
action. 
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A very high percentage of all Firestone stores are profitable, and the profit 
ability of the Firestone store system as a whole is better in terms of the per. 
centage of return on both investment and sales that is true in most retail lines, 

If a Firestone store loses money over a period of several months, and efforts 
by the district staff to correct this situation are unsuccessful, the operation is 
subjected to intensive study to see why it has been losing money and what ca! 
be done about the situation. 2. 

Between February and August 1958, Firestone’s marketing research depart. 
ment conducted on-the-ground investigations in the cases of some 13 losing 
stores to determine the reasons for the unprofitability. This was part of a 
program of analyzing the problems of all stores where there were situations of 
unsolved unprofitability. 

It is interesting to note that price cutting was not felt to be a factor in the 
losing situation of any of the stores studied. The causes of chronic losing sity. 
ations were found to include poor merchandising techniques, improperly yseq 
controls, improper maintenance of facilities, improper credit practices, ang 
insufficient planned development of the individuual store manager. ‘ 

Since the stores purchase on exactly the same buying arrangements as dealers 
of comparable size, there remains no indication that they are selling at prices 
which are injurious to the interests of competing dealers. Firestone stores are 
not subsidized ; are not unprofitable, are not as important to Firestone as are the 
Firestone dealers; and are operated in such a way as to help, not harm, the 
Firestone dealer organization. Their positive contributions to the welfare of the 
dealer organization include providing Firestone with a broad base of successful 
retail experience from which to guide dealers, providing a proving ground for 
procedures and methods, and serving as supply points for many Firestone asso. 
ciate dealers. 

One witness before this committee indicated that a differential exists in the 
pricing to stores (not an actual sale) as a result of the difference in handling 
the Federal manufacturers’ excise tax on tires and tubes. I have stated before 
to congressional committees, and I repeat again at this point, the day we ship 
a tire and tube to a Firestone company-owned store the Federal tax is billed 
and accounted for by us exactly as it is in the billing to our dealers, and the 
Treasury of the United States receives it in the same reporting period. 

The experience of the Firestone dealer organization has shown that our 
complete business franchise for full-line dealers puts them into the same broad 
lines of business as those of the Firestone company-owned stores and greatly 
enhances their business success. 

During the Second World War, the Committee for Economic Development 
pointed out, in its studies of the needs of small businessmen, the importance to 
them of broad programs of helps and aids to sound business operation, and 
urged that such programs be adopted by their supplier manufacturers. Since 
the war many trade associations in the wholesale field have urged their mem- 
bers to offer such programs and a large number of manufacturers and whole 
salers have actually placed such programs in effect for the benefit of their 
independent dealers. 

The dealer aid programs of wholesalers have tended to be rather broad since 
wholesalers sometimes offer sufficiently complete lines of merchandise to stock 
the entire store. Most manufacturers furnish to their independent dealers lines 
of merchandise which are not sufficiently broad to serve as the dealer’s entire 
stock. Therefore, dealer aid programs of such manufacturers are usually rather 
narrow and specialized. 

Nevertheless. it is believed that the tire business was not only the pioneer in 
this matter of business aids to dealers but that its programs for the dealer are 
the broadest and most complete offered anywhere. 

It should be pointed out thot although this company has been forced to open 
stores when it could not obtain or retain a suitable dealer in an important 
market, the elaborate dealer aid programs of this compary bear witness to our 
interest in and dependence upon our independent tire dealers, who are our 
primary means of distribution. 

Firestone’s broad program of aid to dealers embraces the following features: 

1. We assist the dealer to obtain a suitable location for the type of dealer- 
ship which he contemplates. 

2. We give the dealer highly expert help in appraising the opportunities in his 
own or nearby communities and trading areas for various types of Firestone 
dealerships. 
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g. We provide him with the services of expert store planners who give him 
without any charge whatsoever suggested store layouts, custom made for his 
place of business, whether he is a new or an already established dealer who 
wishes to remodel. — } f ; 

4. Our merchandising experts give the dealer advice regarding the merchan- 
dise departments which he should carry from among the 19 included in the Fire- 
stone Complete Business Franchise, and, within the selected departments, he is 
given advice as to individual lines and items which he should stock. 2 

5. We offer to the dealer at low cost store fixtures and service equipment 
which will fit into his layout, these fixtures and equipment being exactly the 
game as used in our company-owned stores and offered to him at the same prices. 

¢. We sell to the dealer at low cost a very practical and simple accounting 
system designed by us. : / ‘ 

7. We wake available to him, also at low cost, a very practical and easily 
operated method of stock control and ordering which will aid him to avoid the 
loss of sales through out-of-stock or understocked conditions and the loss of 
profits through overstocked conditions. : ' 

8. We supply the dealer with newspaper advertising copy and illustrations, 

and with TV and radio scripts or continuities for spot broadcasting purposes, 
and we pay a substantial portion of the cost of the local advertising run by him. 
If there a:e other stores or dealers in his market, and if he wishes to advertise 
jointly with them, we include his business in such advertising at very low 
me We give to the dealer at very low expense a complete monthly merchan- 
dising program which varies depending upon whether he is a complete-line 
dealer or an automotive-type dealer. These programs include direct-mail ideas 
which are tied in with the merchandising plan, interior and window display 
plans and designs, and a great deal of promotional and point-of-sale display 
material. 
40. Tied in with the merchandising programs we give the dealer at a very 
nominal charge monthly packages of display material. This material comes in 
kits of various sizes suited to the needs of the various sizes and types of 
independent Firestone dealers. 

11. We make available to our dealers, either free or at low cost, a complete 
system of store signs, valances, and other exterior identification featuring our 
name, the dealer’s name, and his type of business. 

12. We train the sales and other personnel of the dealer without charge. 

13. We make available to the dealer, if his business needs and situation justify 
and warrant it, a supervised dealer budget program exactly similar to that in 
use in the Firestone stores. 

14. Through a wholly owned Firestone subsidiary, the Finance Corp. of 

America, we make available to the dealer financing services under which we will 
finance his customer budget paper or his big ticket merchandise, the latter on 
a floor-plan basis. Thus, unrelated capital for such purpose is available to 
qualified dealers in every community regardless of the availability of local 
financing through banks or otherwise. 
_ 15. We provide to dealers extended credit arrangements known in the tire 
industry as dating terms and book credit. Under the former, goods are ordered 
and delivered to the dealer’s inventory in the slow selling season in anticipation 
of the peak selling season, but paid for during the latter. Under the latter 
arrangement, the dealer is enabled to finance his inventory over extended 
periods at advantageous cost. 

16. We also make capital loans to dealers when circumstances warrant this 
action; we discount at low cost farmers’ notes on the equipment purchased by 
them; and in many cases we furnish dealers with tire stocks on a consignment 
basis, to be paid for when sold. 

17. We pay all the expenses of semiannual meetings of seven regional Fire- 
stone democratically chosen dealer councils and a comparable national dealer 
council. These councils discuss dealer problems and wishes within themselves 
and give Firestone many valuable requests and suggestions, a very large 
proportion of which are promptly acted upon in a positive manner. 

18. We give to the dealer free, and at absolutely no cost to him, the expert 
services of our district office personnel to counsel with him on any of his prob- 
lems of business management, including study and analysis of the operating 
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results of his business. Since our district office personnel have broad successfy} 
experience in operation of the Firestone stores, in providing this counsel we are 
in a position to draw upon such experience. 

We feel it is obvious that this company would not incur the expense of the 
very complete programs of dealer business assistance, counsel, and aid outlined 
above if it were not thoroughly committed to the independent dealer as a primary 
source of distribution and very sincerely interested in promoting the businegs 
success of its nearly 50,000 independent dealers. 

Firestone is very sincere in its professed willingness to sell any Firestone 
store to any properly financed, experienced, and qualified individual, partner. 
ship, or corporation desiring to operate the business as an independent dealep. 
ship. In the last fiscal year, five Firestone stores were converted through pur- 
chase into independent dealer operations. 

The company favors the independent dealer channel of distribution wherever 
this is feasible because of its overall commitment to dealer distribution as the 
company’s preferred channel. This is attested to by the decrease in the actual 
number of Firestone retail stores in the last 2 years. Also although not directly 
pertinent to this point, Firestone continually makes strenuous efforts to find 
dealers to purchase existing dealer businesses whose owners wish to sell out 
because of health, retirement, etc. These efforts have been extremely successful 
over the years probably because the money that would be involved in the pur. 
chase of an existing dealership is usually lower than that involved in the pur 
chase of a Firestone store. 

A very large majority of our replacement tire business obtained through 
dealers or company-owned stores comes from our independent dealers, and the 
proportion accounted for by the purchases of these small, independent business- 
men has held relatively steady year by year. Certainly, in our case, the inde. 
pendent dealer has year in and year out been the chief mainstay and anchor 
of our business. Over three-fourths of our dealer and store replacement tire 
business is independent dealer business. 

It should be emphasized that there is a great difference between the very 
narrow concept of what constitutes a tire dealer and the proper and realistic 
concept. While good-sized dealers who get a majority of their volume from 
the sale of tires, retreads, etc., are very important in the tire distribution pic- 
ture, and while there are many such dealers in this country, there are a very 
much larger number of active tire dealers in whose business tires play a vital 
but relatively smaller part, and who must also be taken into account in any 
consideration of the welfare of tire dealers and in an accurate definition of 
what constitutes an independent tire dealer. 

The charge has been made at the hearing that the independent tire dealer 
is losing out in the tire business, and that whereas in the thirties an average 
of about 60 percent of all tire business was handled throuzh dealers, in recent 
years their share has been less than 50 percent. Such statistics are very mis- 
leading and are based upon omitting the sales made by many thousands of 
independent dealers who are service station operators and several thousand 
independent dealers who are associated with the auto supply chains. Such 
dealers are independent businessmen who must be included under the heading 
“Tire Dealer’ today. The best estimates tell us that today about 325,000 
small businessmen are selling tires. 

Firestone’s dealer group has, in numbers as well as in its share of our busi- 
ness, increased steadily since 1950. This period has witnessed a tendency for 
many of the smaller dealers who were formerly served directly by the company’s 
branches to shift to a basis of being served by our larger dealers and our com- 
pany-owned stores, which provide nearby wholesale stocks and better service 
and make possible lower investments on the part of our independent dealers. 
That period has, partly as a result of this trend and partly due to other factors, 
seen a gain of 42 percent in the number of dealers purchasing $50,000 or more 
from Firestone in a year. While some of that increase reflects a price-inflation 
situation, most of it is an actual gain in the number of large independent 
dealers. 

In his testimony before this subcommittee, a proponent gave some figures 
as coming from Dr. Warren W. Leigh, Akron University, but all of the finding 
was not disclosed. We affix as exhibit A a study of Dr. Leigh which discloses 
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that 72.1 percent of replacement tires were sold by independent dealers rather 
than the 43.8 percent which were claimed by eliminating the major dealer 


distributors of the modern market excluding all company-owned stores of the 


rubber manufacturing companies. 

My company is opposed to the enactment of legislation such as H.R. 2729, 
which is an attempt to dictate the channels of distribution and could result 
in higher prices to the consuming public. It could force the manufacturer to 
ignore the economics and cost savings of direct distributions. H.R. 2729 is 
a proposal for limited legislation and would discriminate against some manu- 
facturers in relation to others in violation of the general application of anti- 
trust laws. Chairman Kintner stated that such laws should be dictated by 
those basic principles which govern trade activity. We respectfully ask that 
the subcommittee reject H.R. 2729. 
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PITTSBURGH PLATE GLAss Co,, 
Pittsburgh, Pa., July 23, 19: 
Hon. Peter F. Mack, Jr., : ™ 
Chairman, Subcommittee on Commerce and Finance, Committee on Interstate 
and Foreign Commerce, House of Representatives, Washington, D.C. 


Deak Mr. CHAIRMAN: I am writing you in behalf of Pittsburgh Plate Glass 
Co. (PPG) relative to H.R. 2729. I spoke to you briefly about this bill on July 21 
immediately before you opened the afternoon session of the hearings. You were 
kind enough at that time to grant me permission to submit a written Statement 
to the subcommittee for inclusion in the record. 

We learned for the first time last week that the House Committee on Interstate 
and Foreign Commerce had conducted 8 days of hearings on some seven bills 
including H.R. 2729, last March. Mr. Sam G. Spal has kindly furnished us with 
a printed copy of the record of those hearings (hereinafter referred to as the 
March 1959 hearings). At those hearings various charges were made against 
PPG by James W. Cassedy, general counsel of the National Auto & Flat Glasg 
Dealers Association (see pp. 722-729). Because the charges contained in Mr, Cas. 
sedy’s statement are virtually identical to the charges made by him in July 1958 
before the Subcommittee on Monopoly, Senate Select Committee on Small Busi. 
ness (hereinafter referred to as the Senate subcommittee), I am attaching hereto 
as exhibit 1 the statement of Felix T. Hughes, vice president, merhandising 
division, Pittsburgh Plate Glass Co., made on October 9, 1958, to the Senate 
subcommittee in connection with that subcommittee’s investigation of “dual dis. 
tribution.” In our opinion, Mr. Hughes’ statement, together with additional 
material PPG submitted to that subcommittee, completely rebuts the charges 
made by Mr. Cassedy to your committee. 

In reading the March 1959 hearings, we note the references to PPG which are 
contained in the statement of Hon. Alvin M. Bentley, the sponsor of H.R. 2729, 
particularly his quotation from the testimony before the Senate subcommittee of 
one of his constituents, Mr. Ron Bushey, Bushey Radiator & Auto Glass, Inc., of 
Saginaw, Mich. This testimony, as quoted by Congressman Bentley, at page 328 
of the March 1959 hearings, is as follows: 

“T have been told by the manager of Pittsburgh Plate that they expect me to 
purchase from them between $35,000 to $40,000 of their glass, which represents 
about one-third of my yearly purchases, and if I didn’t they would find another 
outlet. Please remember that Pittsburgh is in the retail business as my com- 
petitor. As such they have cut prices to my customers. Where I have sold to 
accounts for years, Pittsburgh has cut my price by 15 percent. * * * After cut- 
ting prices, Pittsburgh Plate raised their price to me by 10 percent. I called 
the local manager and he informed me that I wasn’t buying enough glass from 
them. This is a tragic situation for us little fellows trying to survive. This great 
company that manufactures, wholesales, and is my supplier is now openly trying 
to get all my customers for their own retail shop.” 

At the conclusion of the hearings before the Senate subcommittee on July 30 
and 31, 1958, PPG immediately investigated the charge made by Mr. Bushey, 
The results of PPG’s investigation, which fully rebut Mr. Bushey’s charge, were 
set forth in a memorandum dated October 9, 1958, which is printed in the report 
of the hearings before the Senate subcommittee at page 713. In that memo- 
randum we stated the following: 

Mr. Bushey complained that the Pittsburgh Plate Glass Co. manager told Mr. 
Bushey that they expected him to purchase annually from PPG between $35,000 
to $40,000 worth of glass, and that if he did not “they would find another outlet.” 

Mr. Bushey stated that PPG raised its price to him by 10 percent and that the 
local manager “informed me that I wasn’t buying enough glass from them.” 

Mr. Bushey also said that PPG “cut my price by 15 percent,” and in support 
of this statement he submitted a photostat of a PPG bill of sale to one of its 
customers. 

THE FACTS 


Our investigation has shown the following: 

(1) Concerning Mr. Bushey’s charge that he was told by PPG’s manager some 
time in 1958 that he was expected to make annual total purchases of $35,000 to 
$40,000 worth of glass, such a statement was never made by PPG's manager of, 
for thet matter. by any of his subordinates. Bushey’s charge has simply 00 
foundation in fact. : 
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(2) As to the charge that PPG raised its price to Mr. Bushey by 10 percent: 

It is correct that in June 1958, PPG raised its price to Mr. Bushey by 10 per- 
cent, but this was done for ordinary commercial reasons. 

Prior to June 1958, Bushey had been a fairly substantial customer of PPG 
and had received a discount of 40-20-10 percent off list. 

As of June 1, 1958, Bushey became a windshield distributor of one of PPG’s 
[manufacturing] competitors, Shatterproof Glass Co. Upon becoming a Shatter- 
proof distributor, Bushey ceased making quantity purchases from PPG and 
began making purchases from PPG of only an occasional light. 

In view of the change in Bushey’s purchasing habits, he ceased to enjoy PPG’s 
maximum discount for quantity purchases, and thenceforth was charged the same 
discounts quoted by PPG to other auto glass replacement shops for purchases 
of single lights. This discount is 40-20 percent off list. 

(3) As to the charge that PPG cut Mr. Bushey’s price by 15 percent : 

The photostat of the PPG bill of sale submitted by Mr. Bushey at the hearing 
reflected a sale on May 12, 1958, by PPG’s Saginaw, Mich., warehouse of a flat 
glass Volkswagen windshield to Schmeige’s garage at a cost of $10.55 invoiced 
by PPG at 55 percent off list. This garage, like Bushey Radiator & Auto 
Glass, Inc., performs its own installations. 

This was the only sale of automotive replacement glass which has been made 
by PPG’s Saginaw warehouse to Schmeige’s garage during the period since 
March 1956 when the present PPG manager assumed that position. Surely Mr. 
Bushey does not seriously complain about the competitive effects of an isolated 
sale of a single piece of glass sold for the sum of $10.55. In any case, Mr. Bushey 
is well able to compete with PPG’s Saginaw, Mich., warehouse in the sale of 
automotive replacement glass. For example, PPG recently lost the business of 
two of its customers because of lower prices extended to them by Bushey. 

PPG’s prevailing discount on curved windshields (which account for the 
great volume of automotive glass replacement sales) is 40 percent off list to 
poth garages and automotive agencies. Recent competitive price information 
obtained by PPG’s Saginaw warehouse shows that on July 8, 1958, Bushey billed 
H. J. Schluckebier, a garage at Frankenmuth, Mich., at 40-10 percent off list 
for a curved windshield and that on August 26, 1958, Bushey charged Paul 
Cameron, a Dodge agency at St. Louis, Mich., 40-20 percent off list for some 
windshields. 

At the hearings before your subcommittee on July 21, 1959, Congressman 
Bentley again quoted from Mr. Ron Bushey’s testimony before the Senate sub- 
committee. In this quotation, which appears at page 3 of his prepared state- 
ment, Congressman Bentley noted parenthetically as follows: “(In other words, 
this small businessman is bucking a price differential of 25 percent—no wonder 
he is losing customers.)” This statement is inaccurate. As a Shatterproof dis- 
tributor, Bushey Radiator & Auto Glass, Inc., is able to buy windshields from its 
manufacturing source of supply, Shatterproof, at prices no less favorable than 
those at which PPG transfers windshields from its factories to the PPG Saginaw, 
Mich., warehouse. Accordingly, in the auto glass field in which Bushey Radiator 
competes with PPG’s Saginaw warehouse, Bushey Radiator is not “bucking” any 
price differential. Indeed, Bushey is able to compete with PPG’s Saginaw ware- 
house and it does so effectively. This is demonstrated by the fact that as recent 
as May 15, 1959, Bushey invoiced Graham Motors, Inc., of Midland, Mich., at a 
discount equivalent of 40-15 percent off list covering the sale of four curved 
windshields. Bushey’s price was 15 percent lower than the regular PPG Sagi- 
naw warehouse price to that account of 40 percent off list. Obviously PPG lost 
that business. In the light of these facts, we think it unnecessary to comment 
further with respect to the assertions made by Mr. Ron Bushey. 

Before appearing at the October 9, 1958, session of the Senate subcommittee 
hearings, PPG received a suggested outline for statement. This comprehensive 
outline is printed as appendix XII to the Senate subcommittee hearings (pp. 375— 
380). The material submitted by PPG in response to that outline is printed 
as appendix XV to those hearings (see pp. 466-794). At its appearance before 
the Senate subcommittee on October 9, 1958, PPG not only responded in detail 
to charges made by Ron Bushey, but also by others, including Clark Settles of 
Quincy, Mass., and William Kryger, of Lincoln, Nebr., who have previously made 
statements to your subcommittee. The responses to these charges are contained 
in the testimony of Mr. Felix T. Hughes (pp. 119-147), and in appendix XV 

(see, e.g., pp. 705-790). 


ro 


“Seas ee as 


we 


etanre 








102 EQUAL PRICING 


From the foregoing, Pittsburgh Plate Glass respectfully contends that no need 
has been demonstrated nor is there any factual basis for additional legislation 
to prohibit pricing practices in the glass industry. If unfair pricing practices 
or predatory pricing by vertically integrated manufacturers exist in other jp. 
dustries, it would appear that existing laws are adequate to deal with thoge 
situations. In this regard, I refer specifically to section 5 of the Federal Trade 
Commission Act, which declares unlawful “unfair methods of competition in 
commerce,” and section 2 of the Sherman Act, which makes unlawful any 
“attempt to monopolize * * * any part of the trade or commerce among the 
several States.” 

In any event, we subscribe to the views previously expressed by the Depart. 
ment of Justice and the Federal Trade Commission that H.R. 2729 “would create 
confusion due to the ambiguity of its terminology” (see letter of Lawrence R 
Walsh, Deputy Attorney General, to Hon. Oren Harris, and letter of Chairman 
John W. Gwynne, of the Federal Trade Commission, to Hon. Oren Harris, dateg 
April 20, 1959, printed respectively at pp. 775 and 15 in the report of the March 
1959 hearings. ) 

The terms “retail outlets,” “consumer,” “consistently lower than the general 
level of prices,” and “the same general market” are subject to a wide variation 
in interpretation. It is suggested that were H.R. 2729 to be enacted into lay 
the legislation would create more problems than it would solve. Furthermore, 
as pointed out in Deputy Attorney General Walsh’s letter, in order to comply 
with H.R. 2729, attempts by a manufacturer owning retail outlets to check op 
the general level of prices charged by other retail outlets might well put the 
manufacturer in the position of acting in a manner inconsistent with the Sher. 
man Act. 

We also note that the proposed legislation omits all the safeguards of the 
Robinson-Patman Act designed to promote efficiency and to enable a seller to 
meet lower competitive prices. Thus, under H.R. 2729, a manufacture owning 
retail outlets could not meet an equally low price offered to a consumer by a 
competitor who does not sell to retailers if that price was below “the general 
level of prices charged * * * by other retail outlets.” In such a situation the 
manufacturer would be barred by law from competing for this business. Simi- 
larly, H.R. 2729 does not permit the passing on of cost savings to the consumer 
as does the Robinson-Patman Act. In this manner, the proposed legislation 
could result in forcing volume consumer purchasers to pay the same price as 
the housewife who buys a single item. Such a straitjacket imposed by law would 
not only be contrary to basic economic principles but also to plain ordinary 
commonsense. 

In conclusion, and for the reasons stated above, Pittsburgh Plate Glass 
strongly recommends that H.R. 2729 not be enacted into law. 

Respectfully, 
Cyrus V. ANDERSON, 
Assistant General Counsel. 
ExHIsItT 1 


STATEMENT OF FeLix T. HuGHes, VICE PRESIDENT, MERCHANDISING DIVISION, 
PITTSBURGH PLATE GLAss Co. 


My name is Felix T. Hughes. I am vice president in charge of the Merchan- 
dising Division of Pittsburgh Plate Glass Co. 

First, I wish to thank the committee for the opportunity to appear here. 

The company has already delivered its response to the chairman’s letter of 
September 4. This response includes a detailed description of Pittsburgh Plate 
Glass Co.’s way of doing business, and I shall not attempt to restate everything 
that is in it. I shall mention briefly only certain points which I think may be 
of particular interest to the subcommittee, and I will then be glad to try to 
answer any questions which you may have. 

In order to place in perspective certain complaints about Pittsburgh Plate 
Glass Co. which were made during the hearings held on July 30 and 31, I wish 
to invite the subcommittee’s attention to certain facts. 

There are about 10,000 glass dealers in the United States. Of these, only 
79 were named as complainants by Mr. James W. Cassedy, a lawyer who tes 
tified at the July hearings. 

This figure of 10,000 comes from the executive director of the National Auto 
and Flat Glass Dealers Association, which was active through its officers, and 
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its lawyer, Cassedy, in marshaling the 79 complainants. In June 1958, this 
association listed 602 dealers as members. ; 

We in the Pittsburgh Plate Glass Co. think that the figure of 10,000 glass 
dealers is reasonably accurate and that probably 8,000 of them are dealers in 
automotive glass replacements, the product line to which the attention of this 
subcommittee has primarily been directed by those who have already testified. 

Now, as a matter of fact, the testimony before this subcommittee does not show 
even 79 complainants out of the 602 members of Mr. Cassedy’s association, or, 
for that matter, out of the 10,000 glass dealers in the country. What Mr. Cassedy 
did was to adduce 79 names and treat them as complainants. But since receiving 
the transcript of his testimony and the testimony of his clients, we have analyzed 
the responses to a questionnaire, replete with leading questions, which the asso- 
ciation sent out under Mr. Cassedy’s guidance for the purpose of marshaling 
complainants. We find that there were in fact only 27 who, in their responses 
to this questionnaire, showed any specific complaint against Pittsburgh Plate 
Glass Co. One primary fact stands out in all these responses—the complainants 
want less competition. 

These 79 so-called complainants are substantial businessmen. Seventy-two of 
them had total sales in 1957 of well over $8 million ($8,735,057), an average of 
$121,000. Assuming that this average, taken from available records about the 
businesses of the 79 dealers, is representative of the 8,000 auto glass dealers 
in the United States, these independent businessmen enjoyed in 1957 a billion 
dollar business ($970,560,000) . 

We assume this projected total figure is reasonable, since it is drawn from 
the statements of these 79 to a reputable mercantile credit agency, and these 
gentlemen were characterized to this subcommittee by Mr. Cassedy as typical 
small businessmen. He offered their experience to give this subcommittee a 
picture of this industry.’ 

As is shown by appendix A to this statement, and contrary to the picture 
which prior testimony painted, these 79 independent businessmen have grown 
and prospered in recent years. Even those 27 who made specific complaints 
against PPG have grown and proposed. Fifteen of these twenty-seven—all for 
whom sales figures were available—commanded in 1953? aggregate sales of about 
$2144, million ($2,125,935) and this figure grew by 1957*° to over $3 million 
($3,058,517)—an increase of about 44 percent. Available data for 22 of these 
27 show that their initial worth * totaled over $300,000 ($306,182) and that this 
figure had grown by 1957 to over $950,000 ($953,182 )—an increase of 211 percent. 

As a matter of fact, in this very year, 1958, these businessmen made routine 
favorable reports about their businesses to a reputable mercantile credit agency. 
These reports vary sharply from the stories these businessmen presented to this 
subcommittee on July 30 and 31. 

We have analyzed 73 of these reports and find that in 24 cases sales were going 
up, in 36 holding steady, and that sales were reported down in only 13 cases. 
Even in these 13 cases the reasons given for the downward trend did not involve 
PPG—not once. The reasons were personal illness, strikes, changes in policy. 

Appendix A shows in detail the favorable credit report comments on these 
businesses as distinguished from the cries of “wolf” which the subcommittee 
heard from some of these businessmen. Here are some samples. 

For example, take Bushey Radiator of Saginaw, Mich., reporting to the credit 
agency as late as June 3, 1958. Ron Bushey testified (Tr. 150) that the results 
of PPG tactics : 

“* * * are that every month of this year my business is showing a loss.” 

In his credit report the statement is: 

“Volume is reported continuing at a profitable level.” 

Quite a difference. 

Take John H. Settles Co. of Quincy, Mass. Clark Settles testified (Tr. 108), 
concerning PPG’s new store: 

‘“* * * we began to feel the pressures that were applied, and in spite of all 
efforts to remain successfully competitive, we have experienced a gradual diminu- 
tion of earnings that has brought us to a rather precarious position.” 





2 Tr. p. 6, subcommittee hearings, July 30. 
2 Or the earliest subsequent available year. 
*Or the earliest available year. 

*Or earliest available net worth. 
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The credit report—please note it is dated August 28, 1958, only 4 weeks follow. 
ing the hearings—says: 

“Sales for the first 6 months of 1958 had been off rather sharply which he 
attributed to his attempts to be more selective in choosing his accounts.” 

Not a word about PPG. 

Take Fvanklin Auto Glass Co. Samuel Williams testified (Tr. 61-62) : 

“This outfit of which I am part owner in Philadelphia has suffered ging 
September of 1956, to the end of 1957, over $17,000 decrease in gross sales, It 
they continue to expand along those lines, I for one feel that I am at their 
mercy.” 

The credit report—please note it is dated September 5, 1958—states: 

“Sales thus far in 1958 had been ahead of the previous year. Operations * * ¢ 
continue to be profitable.” 

And now for a final illustration. But I do commend to the subcommittee g 
careful reading of appendix A for an illuminating disclosure of how much better 
these businessmen regarded their fortunes when giving credit information thay 
when giving unsworn testimony before this subcommittee. 

Take Burhans’ Glass Shop of Philadelphia for our last example. Charles 
Burhans pulled all the stops when he told the committee (Tr. 128-129) how his 
hopes for a college education for his children had diminished. He testified: 

“* * * T will have to tighten the purse strings of my family’s income, abandop 
my little savings plan, and perhaps even have to add my employees to the ranks 
of the unemployed, close my doors, and go look for a job.” 

The credit report contains the cryptic statement, and I quote: “Little fluctua. 
tion in volume handled during 1957.” 

I think it goes without saying that when these businessmen were giving credit 
information, they were telling the truth. Obviously, therefore, the question 
arises whether this subcommittee was being used on July 30 and 31 for private 
purposes, possibly in an attempt to establish a basis for litigation. 

So far as most of those who responded to Mr. Cassedy’s questionnaire are 
concerned, we do not suggest any intention on their part to deceive this sub 
committee. The questionnaire itself was obviously drawn to produce adverse 
comments on competitive conditions. It was introduced with the caption “Ts 
This Business in Jeopardy?” Yet, Mr. Cassedy apparently received only 79 
answers he felt would be useful to his purpose. And, of this number, most did 
not seriously complain. Mr. Cassedy strained to make his case through mislead- 
ing statements to this subcommittee as to what these answers contained. Two 
examples will make my point: 

Mr. Cassedy attributed to the East Bay Glass Co., of Oakland, Calif., the re 
port that “competition of Libbey-Owens-Ford, Shatterproof, Pittsburgh Plate 
Glass Co., et al. [was] very keen” (transcript 15). Now let us look at the text 
of the question and answer on which Mr. Cassedy based his statement. We 
will find that the question and answer do not support Mr. Cassedy. Here was 
his question: “If you are experiencing unfair competition from any supplier, 
insert the company’s name and address below * * *.” And here is the answer! 
“None. However, competition is very keen, but all in all through our associa- 
tion everything seems to be working out nicely.” 

At page 23 of the transcript, Mr. Cassedy stated that Cortland Glass Shop, 
Cortland, N.Y., “reported unfair competition of Syracuse Glass Co. and Pitts 
burgh Plate Glass Co.” Now, it is true that the response to the questionnaire 
listed these two names in answer to question 6 as engaging in “unfair com 
petition.” But the response elaborated as to what this unfair competition 
was, and it was simply this: “Both firms are very competitive in store 
fronts. Their sales departments try to sell us glass and metal while their con- 
tract departments bid against us. They consider our area as open territory for 
contract work.” 

The answer then went on to say: “Syracuse Glass issued a letter to salesmen 
to call and sell windshields to all garage dealers in our area. We supply these 
garages and feel that the glass distributors should not try to sell our customers 
Syracuse Glass does not install. Pittsburgh maintains installation services 
Both firms are located 30 miles away from us. Therefore, we do not have in 
Stallation problems.” This is an example of how Mr. Cassedy repeatedly char- 
acterized any competition at all as “unfair competition.” 

We have set out in some detail the misleading nature of the testimony which 
Mr. Cassedy and a few of his associates gave in order to show this subcommittee 
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that their testimony did not paint an accurate picture of existing conditions in 
the auto-glass replacement industry. : 

The independent glass dealers are among my company’s principal customers. 
We know and they know that we have no desire to destroy them or to see them 
destroyed. Nothing would be more unsound on our part. For example, 56 of 
the 79 whose questionnaires were filed with this subcommittee purchased o er 
half a million dollars ($581,303) of auto glass from us in 1957. We estimate 
that in 1957 our total sales of auto replacement glass to independents were 
considerably more than 50 times that figure. 

Indeed, we have actively tried to promote the business of the independent 
auto-glass dealer. As an example, in January of this year, long before these 
hearings, we initiated a program called “AID” because it is designed to do just 
that for our customers. The letters “AID” are taken from the initial letters 
of “auto-glass installation dealer.” 

Any reputable auto-glass dealer may join the AID program. Each AID dealer 
may display a distinctive AID sign and other materials. I have with me one of 
those signs. 

PPG is conducting a national advertising campaign which urges the public to 
patronize AID dealers. To give you some idea of the importance PPG attaches 
to the program, I can say that to date in 1958 PPG has spent more than $150,000 
on AID. Within the next 12 months we will spend an additional $475,000 on 
AID. The program has been well received by the independent auto-glass dealers. 
Currently there are 2,003 dealers who have joined the program, and we expect 
increasing numbers to become associated with it. This demonstrates our desire 
to assist the independent auto-glass dealers, not to hurt them. 

I can state to you categorically that PPG has no intention of expanding in 
the distribution of auto glass or any other product by driving its customers out 
of business. So far as I know, no customer of ours has ever gone out of business 
because of our competition. I think a brief history of our place in the glass 
distribution picture will reassure this committee and our customers on this 

int. 

PPG for more than 60 years has had its own distribution outlets. We are in 
this business to give service to our customers. 

In recent years, PPG has opened a number of new outlets. This does not mean, 
however, that it distributes more of its own flat glass products than it formerly 
did. On the contrary, it distributes less. I have a chart here which demonstrates 
this fact (chart I). 

The figures in parenthesis below the dates show the number of company-owned 
outlets in operation at the end of each year since 1946, and you will note that 
the increase in numbers has been quite substantial. You will also note, however, 
from the bars in the chart, that during this postwar period there has been no 
increase in the square feet of flat glass shipped to company-owned outlets. At 
the same time there has been a consistent increase in the amount shipped to 
independent factory buyers. Asa result, the percentage of our total shipments 
of flat glass which has gone to our own outlets has declined from 32 percent in 
1946 to 19 percent in 1957. 

The reason for more outlets distributing less glass is that in order to give 
adequate service to our customers we have been forced to decentralize our dis- 
tribution system; that is, to have smaller units more widely dispersed. This is 
necessary because the population of the United States has itself become more 
widely dispersed, on the one hand, and the central cities have become more 
congested and snarled in traffic, on the other. 

In Pittsburgh PPG used to be proud of its fine horses. It kept great 
Percheron horses on the streets, and in those days there was no trouble about 
getting around—never any traffic jams. Now our trucks sit in the streets wait- 
ing to get a few blocks. These trucks which used to go out 25, 35, even 40 miles 
away from a metropolitan area no longer can do so. 

Just as the department stores have followed the population movements with 
their branches, so PPG has had to follow, to a less extent, the population move- 
ments, We have been forced to go out from the large cities in almost all areas 
and to establish branches in the centers of population that have increased. 
Hard roads have added to this development. In 1920 most of the United States 
was in the mud. It was customary for the motorist to carry a shovel and a 
chain—a winch arrangement so that he could get a chain and a rope around a 
tree or fence post and pull his car out of the mud. Now that condition no 
longer exists. Our population has become denser in areas lightly populated 
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even 20 years ago, certainly 30 years ago. PPG’s distribution system has had 
to keep up with the times. 

I think the subcommittee may be interested in a few comments on the Changes 
in auto glass since the war, inasmuch as many of the previous witnesses were 
primarily concerned with this product. The important fact here is the advent 
of curved windshields and backlights, which, beginning around 1949, have bg 
come more and more extreme in size, shape, and expense. I have here With 
me a 1959 Chevrolet windshield, manufactured by us, packed in a carton. Py 
viously flat safety glass for at least 114 old-style half windshields would have 
fitted in the space which this carton now occupies—for just one windshield—jp 
a jobber’s warehouse. 

The curved-part inventory problem is constantly increasing. This is dep. 
onstrated by another chart I have with me (chart II). This chart shows th 
dramatic growth in the number of registered automobiles in the United State 
with curved windshields from 1950 to 1957. Quite obviously, broken wing. 
shields need to be replaced. The particular windshield for the particular mod 
and car must be readily available to the auto-glass replacement shop, and this 
requires that either the shop or a nearby jobber have the part on hand. Ba 
cause of the increase in expense both in inventory and in requisite Storage 
space for all the different curved automotive parts, about 20 percent of our jp. 
dependent glass jobbers have thus far declined to stock curved parts. We haye 
been required to fill this distribution gap, with the result that we now handle 
somewhat more automotive replacement glass in our own distribution system 
than we did in 1949. 

The testimony of some of the witnesses at the July 30-31 hearings seems ty 
suggest that PPG dominates the auto-glass installation business. Nothing 
eould be less true. In 1957 installed sales of auto glass in the United States 
amounted to approximately $220 million. In that same year PPG’s company. 
owned outlets had total installed sales of auto glass of $2,351,459. Obviously, 
this is a big business in which we have a small share—about 1 percent. 

From these facts, we think it should be clear to all that the independent glass 
jobbers and dealers have nothing to fear from us. We shall continue to regard 
them as good friends and valued customers. 

Some of the auto-glass dealers who testified at the July hearings expressed 
grave concern about the fact that certain automobile manufacturers have 
recently been encouraging their dealers to go into one or more phases of the 
glass business. This testimony indicated that these automobile manufacturers 
sell glass to their dealers at prices which can make the automobile dealer a 
competitor rather than a customer of the auto-glass replacement shop. 


This is, of course, an important development which we are watching carefully, ; 


However, it is my opinion that the pessimism of some of the witnesses is u- 
warranted. Similar efforts have been made in the past by automobile companies 
to persuade their automobile dealers to become glass dealers also, without any 
lasting success. The vast majority of automobile dealers are not at present 
equipped to store and install glass, and we are inclined to doubt that they will 
do so on any large scale. In any event, PPG will do what it can to help the 
auto-glass dealers in this situation because we are firmly of the view that they 
perform a necessary service and that our future in the auto-glass replacement 
business lies with them. 

I now wish to comment on the general question of manufacturers who dis 
tribute some or all of their products through their own distribution outlets. I 
mention this specifically in relation to PPG's pricing policy. A point sometimes 
overlooked is that a company which manufactures and distributes has just as 
great an investment as if it were two companies—one manufacturing and one 
distributing. 'To stay in business it must make a separate profit on each function. 
To put it another way, were a manufacturing company to merge with a dis 
tributing company, the new company would expect its consolidated net profits 
to be at least as great as the profits the separate companies previously had. 


ER 


This explains the fact that PPG cannot and does not operate its distribution 


branches, of which I am in charge, without a profit. On the contrary, ou 
business philosophy can be summed up in four words—separate investment, 
separate profit. 

Our pricing policy at all levels carries out this philosophy. Each unit of the 
merchandising division is expected to make a profit. The amount of this profit, 
of course, is competitively determined. In the practice of our philosophy, for 
example, I do not permit a new unit to use unprofitably low prices as a means 
for getting business. Some charges of this sort were made by witnesses before 
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this subcommittee. They are without foundation. Also, in none of the situa- 
tions about which there was testimony did PPG initiate a price cut. In each 
of these situations, without exception, the price cut was initiated by others. 

The manufacturer who elects to market all or some part of his product himself 
is certainly not the exception in American industry. Manufacturers’ sales out- 
Jets are usual in many industries, for example: Air conditioning, aluminum, 
puilding supplies, business machines, chemi ‘als, containers, drugs, electrical 
equipment, farm machinery, food products, paints, petroleum, photographic equip- 
ment, shoes, steel, tires and rubber products. 

Some of the businessmen who came before this committee on July 30-31 have 
suggested that PPG, which sells and installs through its own outlets approxi- 
mately 1 percent of automotive replacement glass, should be required by law to 


cease that practice. 


facturers. 
We respectfully submit that there has been no showing in these proceedings 
which would justify any such legislation or even the thought of such legislation. 
And finally, we respectfully submit that neither this committee nor any other 


Of course, such a law would necessarily apply to all manu- 


committee or agency of our Government should urge Congress to impose upon 


competition legislative restraints forbidding a manufacturer to select and employ 


the most efficient methods for marketing his product. 
is not a freedom to compete in just one way. 


The freedom to compete 
If Congress should begin putting 


restrictions on the methods by which products reach the ultimate consumer, it 


is difficult to see where that road would lead. 


One thing is certain: that as 


competitive choices are diminished by law, competition will necessarily decline. 


APPENDIX A 


Comments on level of operations of glass dealers 











Date com- Glass dealer Comments 

ments made 

| 

May 7,1958 | Acme Glass Co..._---..-------- Sales volume fairly steady; operations profitable. 

Apr. 9, 1958 Acme Gir 83 & Paint Co_...-._.| Sales down; modest profits. 

Aug. 25,1958 | Airport Glass & Mirror Co_-_._.| Sales steady; operations believed along profitable lines. 

June 3,1958 | Ajax Glass Co._-.-..-.-....--- Sales and profits off since January 1958. 

Mar. 27, 1958 | Allentown Glass & Paint Co-__.| Operations favorable. 

Mar. 26,1958 | American Auto Glass Co-____- Sales up moderately; profit being earned. 

Aug: 26, 1957 Arrow Glass & Mirror Co-.-.---- Quite satisfied with operetions; owners feel that they 
derived a profitable living for their time and financial 
investment. 

Aug. 27,1958 | Atlantic Glass Co-.-.....----- Volume fairly steady; operations provide subjects a satis- 
factory livelihood. 

July 21,1958 | Atlas Body & Glass Co-- Owner “ made good progress; sales have steadily in- 
creased. 

Mar. 21,1958 | Auto Glass Mart-.-.-...---.--- — volume has shown steady increase; operations profit- 
able. 

Apr. 17,1958 | Auto Glass Specialty Co. Continued substantial volume. 

May 23,1958 | Avenue Glass Co-_.-_....----- OF away with profits; working capital limited; sales 
steady. 

Aug. 25,1958 | Baggerly Glass Co..._- aanuasion Sales slightly down; operations profitable. 

Apr. 25,1958 | Barney’s Auto Glass Service. Volurre steady. 

Mar: 28,1958 | Beauchamp Glass & Paint Co Sales increasing; operations profitable. 

Jan. 30,1958 | Bennett Glass & Mirror Co Bigger sales volume; orerations profitable. 

Aug. 12,1957 | Bill’s Auto Glass...........-.. Sales above $40,000 annual average; additional earnings 
have resulted and fn-ncial condition improved. 

Aug. 18,1958 | Bob Lamb’s Auto Glass Service | Volume steidy; profits re ilized. 

Mar. 12,1958 | Bridgewood Auto Glass Co-__- Volume et fiirly constent level. 

Aug. 22,1958 | Broadway Auto Glass Co Sales and earnings holding about even with last year. 

Jan. 16,1958 | Burhans’ Glass Co--- Volurre fluctuated little in 1957. 

June 3,1958 | Bushey Radiator & Auto Glass, | Sales steady and continue profitable. 

Inc. 

Apr. 1,1958 | Capitol] Glass Co____-_- " 1957 sales equaled those of 1956; operations profitable. 

July 14,1958 | Chet Nichols Auto Service_....| 1958 sales to date steady; operaticns profitable. 

Aug. 21,1958 | City Auto Trim Glass Co-___- Volurre steady; operations profitable. 

May 23,1958 | City Glass Co__..-...._-..-- .-| Sales volume has shown a steady increase since 1956 (have 
gone from $3,500 to near $5,000 per month). 

May 16,1958 | City Glass Specialty, Inc._...._} Sales down; operations continue to produce profits above 
withdrawals. 

Mar, 27,1958 | Conn & Conn Glass Co___-__-- Fairly steady volume in 1957. 

May 6,1958 | Cortland Glass Shop. ..___.---- Sales increase; returning good profit. 

May 15,1958 | David’s Reliable Glass Co_____- Sales steady and profitable in 1958. 

Sept. 2,1958 | Dixie Glass Shop__......._.___- Sales steady in 1958. 

Aug. 21,1957 | Ed’s Glass Shop-_- Good profits withdrawn and invested in outside real 
estate; work holding generally even. 

July 21,1958 | Enterprise Glass Co___________- Sales decreased; profits still earned. 

Apr. 18,1958 | Frankford Glass & Mirror Co_.| 1957 sales below 1956. 
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Comments on level of operations of glass dealers—Continued 





Date com- 
ments made 


Sept. 


Aug. 


July 
July 


Aug. 
Jan. 

Aug. 
Aug. 
Aug. 
Aug. 


Aug. 


Mar. 


Jan. 
May 
Aug. 


May 


Jan. 


Eept. 


Mar. 
Eept. 


Aug. 
Apr. 


July 


Feb. 
Feb. 
Feb. 
Aug. 
‘ ug. 

uly 
Dec. 
Aug. 


£ept. 
Eept. 


Oct. 
Feb. 
Aug. 


Aug. 


Mar. 


Jan. 


5, 1958 
19, 1958 


11, 1958 
10, 1958 


6, 1958 


24, 1958 
22, 1958 

5, 1958 
22, 1958 


19, 1958 
26, 1958 


11, 1958 
20, 1958 

8, 1958 
21, 1958 


21, 1958 


14, 198 
11, 1958 


21, 1958 
22, 1958 


21, 1958 
15, 1958 


8, 1958 


21, 1958 
12, 1958 
21, 1958 
20, 1958 
21, 1958 
11, 1958 

8, 1957 
28, 1958 


23, 1958 
26, 1957 
30, 1957 


28, 1958 
26, 1958 


22, 1958 
12, 1958 
31, 1958 


Glass dealer 


Franklin Auto Glass Co._..--.- 

Fred’s Auto Glass & Seat Cover 
Center. 

EE a ee ee 

General Auto Glass Replace- 
ment. 

Giant Automotive Products, 
Inc. 

io eG UR etter dakiteneie 

Grawey Glass Co............--- 

Claude Hollinger---_- wining ee 

Howell’s Lancaster Auto Glass 
& Paint Co. 

Jackson Square Glass & Auto 
Supply Co. 

Jacone Glass Shop........-.--.- 


Kansas City Glass Co____.----- 
Kelly Radiator & Auto Glass_-_ 
Kinzel Glass & Auto Sales_----- 
aes Safe-T-Glass & Paint 


0. 
Lened Glass Service_.....-....- 


Locust Auto Glass Co__---.-.-- 
Lynnway Auto Glass Co------- 
Mack’s Auto Glass Shop 

Malden Glass Co....-..-.-.---- 


EES ee ee eee 
Metcalfe Glass Co.......-...-.- 


Modern Glass Co-..-..-.--.---- 


Nu-Teal Auto Parts Co........ 
Oden Supply Co...--.......-..- 
Oly tule Gises Co...........-.-- 
Phil’s Glass Co 


St. Paul Motor Service Co 
fervice ‘ uto Glass Co 
John H. £ettles 


Southern Plate Glass Co 


Swartz Glass Co 


Third * venue Glass Co 
fe At | eee 
Varano Glass & Novelty Co-..- 


Verbit’s Glass Works -__....-.-- 
Walnut Creek * uto Glass___.- 
Western Windshield Service Co 








Comments 








ae 

1958 sales ahead of 1957; operations profitable. 

Business recently expanded; opening a branch; owner 
anticipates good volume with profits. 

Sales off in 1958. 

1958 sales on par with 1957; prior to 1957 sales had shown 
some decline. 

1958 sales about 25 percent ahead of last year; sales volume 
trend upward since 1955. 

Volume continues active; operations profitable, 

1958 sales 2 percent above 1957; profits earned. 

Volume steady; operations profitable. 


1957; operations will again be profitable. 
Financial condition appears satisfactory; sales Steady, 


1958 sales about on par with 1957; business operating with 
some success. 

Operations profitable. 

Volume increasing; operations providing good profits 

Sales up slightly; business profitable. 

Annual sales volume continued between $85,000 to 90,000; 
operations continue profitable. , 

1958 sales volume off moderately; expenses, however, have 
been cut; 1958 earnings should compare reasonably well 
with those of 1957. 

Corporation continues to handle a substantial volurre, 

1958 sales about equal to sales for similar period 1957; op. 
perations mode:tly profitable. 

Volu” e holding steady. 

6 months 1958 volume off sharply due to owner being ab. 
sent tecauce of illness. 

1958 sales are about even with 1957; operations profitable, 

Current year voluve oars up well following drop in 
previous fiscal year; outlook favorable. 

Since inception in 1956 substantial volume has been dg- 
veloped. 

1957 sales up; operations profitable. 

1957 sale: fairly steady. 

Volurre down. 

Operations continue profitable. 

Sales increasing steadily; profits realized. 

Sales continue to incre + e; operations provide profits, 

1957 sales increased slightly over 1956. 

6 months 1958 sale; off sharply due to attempts to be more 
selective in choosing accounts. 

Has 1958 backlog accu nulated; 1957 volume down due to 
stribe3 in the building lires and incle ent weather, 
Condition continues excellent; sales up over 10 percent 

due to continued ares growth. 

Sales declining in 1957; operations are about break even. 

Sales have increased son ewhat in recent years. 

Sales in 1957 were down about 9 percent fron previous 
year but sales since Tec. 31, 1957, compare favorably 
with the previous year. 

Volu~ e fairly constant. 

Sales have steadily increased; operations profitable. 

1957 volume steady. 





Source: Reputable Mercantile Credit Agency, 


1958 volume compares favorably with similar period ip 
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MILLIONS 


NUMBER OF REGISTERED AUTOMOBILES 
IN UNITED STATES WITH CURVED WINDSHIELDS 
1950-1957 





1950 i95i 1952 1953 1954 1955 1956 1957 


ONTERPRISE PAINT MANUFACTURING Co., 
Chicago, Ill., July 20, 1959. 
Representative Peter F. Mack, Jr., 
House Office Building, Washington, D.C. 


Deak Siz: I am writing you as our Representative from the State of Illinois 
with reference to H.R. 2729 intended to amend the Federal Trade Commission 
Act. The proposals from our standpoint are certainly highly restrictive and 
contrary to the spirit of free enterprise. 

There are, as you know, in our line of business, paint manufacturers who sell _ 
only directly to the consumer. There are those who sell only to dealers. There | 
are those who sell to distributors, and there are those who operate their owl 
chain of stores. No legislation can possibly be written which in our judgment 
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can do anything but hurt the established dealers and would build up the manu- 
facturers who sell directly to the consumer or run their own chains. This legis- 
lation would thereby ruin the dealer and distributor business. 

I note that the hearings are being held on these bills tomorrow and the next 
day, and I trust when it comes to a vote, you will vote loudly against them. 

Very truly yours, 
FRANK L. SULZBERGER, 
Chairman of the Board. 


STATEMENT OF THE GOODYEAR TIRE & RusserR Co., RE H.R. 2729 


We have studied carefully the provisions and possible effects of H.R. 2729 and 
wish to record before the subcommittee our opposition to the enactment of such 
legislation. 

We note that the Bureau of the Budget, the Department of Commerce, the 
Federal Trade Commission, and the Department of Justice, each sent letters in 
March or April of this year, when this bill was included in the fair trade hear- 
ings, to Chairman Harris, of the Committee on Interstate and Foreign Commerce, 
setting forth their opposition to the principles of the bill. 

We agree emphatically with the views there stated, that enactment of this 
legislation would not be in the public interest. Among other things, it tends to 
interfere with the normal evolution and development of marketing and distri- 
bution processes, which should be shaped rather by the needs and demands of 
the market. The consumer is entitled to the benefit of good distributed as 
efficiently and at as low a price as the forces of free competition will produce. 

We do not believe that H.R. 2729, or similar legislation, can achieve the 
stated objectives of its proponents without frustrating that vital process. 

In addition to our general opposition to the principle of such interference with 
the freedom of competitive enterprise, we believe that the provisions of H.R. 2729 
are unclear and unworkable. 

With respect to subsection (A) of the bills, the words on page 2, line 3, 
“deliver such product to his own retail outlets at a price” seem to connote a 
sale. When goods are moved between branches of the same company or corpo- 
ration, there is no sale and hence no particular need to assign any price when 
goods are so delivered. If a manufacturer should operate through retail sales 
subsidiaries or affiliates, the situation might be otherwise. 

The logical procedure, for most purposes, is to transfer merchandise between 
locations and to control such stock transfers and merchandise in units according 
to size and type rather than in dollars. It does not matter how many dollars 
we have in a given inventory unless such inventory is made up of the sizes and 
types to supply the tire sales demands of a given area. 

However, in the case of Goodyear’s own retail outlets—Goodyear Service 
Stores—for internal control purposes such as measuring a store manager’s profit 
position and his accomplishment as a manager and merchandiser, we do charge 
merchandise into a retail store’s inventory at the same price level as would apply 
toa sale to a comparable dealer. (Indeed, as we pointed out in recent hearings 
before a Senate Small Business Subcommittee, the store manager’s own personal 
compensation is affected by the operating results of his store, based on such 
“cost” figures.) However, in subsection (A) of the bill there is no requirement 
of a “sale,” even in this limited sense, and hence if no price were assigned to 
such deliveries to a manufacturer's retail outlets, this section of the bill would 
be completely meaningless as to such a manufacturer. 

Another difficulty with subsection (A) is its apparent assumption that prod- 
ucts are sold at a single price or a single general level by manufacturers selling 
to retailers. Within the limits of the Robinson-Patman Act, it is of course 
entirely normal for a manufacturer to have varying prices, depending, for exam- 
ple, on the quantities sold or the methods employed in distributing his product. 
The bill makes no allowance for this reality of the marketplace. 

Subsection (B) of the bill fails utterly to recognize that there are many and 
varied classes of consumers. A prime example is the Federal Government itself. 
It is a consumer in a class by itself and traditionally has used its power as a 
buyer to get the lowest price possible in the marketplace, just as individual 
consumers try to do. If the Government buying agencies changed their prac- 
tices in this respect there would no doubt be a congressional investigation. 
While it is clear that the Robinson-Patman Act does not govern sales to the 


Federal Government, H.R. 2729 nevertheless would appear by its terms to reach 
such sales. 
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Other consumers, buying in large quantities and taking delivery in varyj 
ways, may be entitled to price concessions justified both legally and economically 
by such variations. Yet subsection (B) would require that a manufacturer who 
had retail outlets of his own in addition to independent dealer retailers mug 
not give any direct consumer—the Federal Government, if you will—a lower 
price than that offered by any dealer—even the smallest. 

On the other hand, manufacturers who do not have their own retail outlets 
apparently are not bound by this restriction at all. 

Much emphasis has been placed on the words “consistently lower” which 
appear in subsection (A) on line 4, page 2, and in section (B) in lines 11 ang 12 
on page 2. Former Chairman Gwynne of the Federal Trade Commission in his 
letter to the committee, dated April 20, 1959, was troubled about the administra. 
tive difficulties which would be created by the vagueness and ambiguity of this 
language. The proponents of the bill in their reply to his letter indicate that 
“consistently” lies at the heart of the whole matter, in that there must be 
consistent practice of lower pricing to constitute a violation. 

Logic appears strongly to be on the side of the Federal Trade Commission jy 
this matter. Assuming that a company consistently sells at a lower price to 
the Federal Government under a nationwide procurement contract, but sells at 
higher prices to other consumers, does this type of consistency constitute a viola- 
tion? Or must it be found that there is a consistent practice of lower pricing 
to more than one or a substantial number of consumers—even though there is no 
consistent practice with respect to any one type of consumer? Subsection (B) 
would seem to be very difficult, if not impossible, of administration. 

Proponents of this and similar measures are sincerely concerned over failure 
of small businesses and independent operators. This is a legitimate concerp, 
which we share. 

However, it must be recognized that both individuals and companies vary in 
ability to meet the requirements of the business world—or the particular 
part of it in which they find themselves. We are not all created alike and some 
of us are temperamentally completely unsuited to be our own boss. Hence, 
some succeed in business, others fail. Some of us need supervision, some of us 
cannot stand prosperity and become lax and less vigilant. Others put in the 
hours and hard work but do not have the business acumen required. 

On the other hand, many succeed and keep on succeeding—many more than is 
commonly realized. A recent survey released by the National Industrial Con- 
ference Board covering the years 1951-58 is very interesting in this respect. It 
showed that overall in this country during those years over 3 million separate 
business ventures were started. During the same period some 2,500,000 were 
closed, giving a net gain of 500,000, and leaving 4,600,000 businesses in ex- 
istence at the end of 1958. 

Included in those figures were the retail and service ventures with which we 
are most concerned here. During the years 1951-58, some 1,212,500 retail 
businesses were started, 1,077,100 were closed, leaving a net gain of 135,400, 
and a total of retail establishments in business at the end of 1958 of 1,956,300. 

For the service businesses the figures were 513,800 started, 394,800 closed, 
giving a net gain of 119,000 and a total of 851,900 in business at the end of 1958. 

This cycle of venture, success, failure, and net gain is inherent in our eco- 
nomic system. The cycle will have its ups and downs according to the general 
economy, but it will go on just as surely as night will follow day. We do not 
believe that it is possible to legislate suecess or prosperity. 

The purpose and intent of H.R. 2729 is not only a radical departure from any 
existing laws in the business regulation field, but is actually in conflict with 
and diametrically opposed to well-established fundamentals of our economic 
laws, 

For example, it appears to run counter to the basic concept of the cost justifi- 
eation provisions of the Robinson-Patman Act, authorizing price differentials 
based on cost saving in manufacture or distribution for the protection of the 
consumer, which the bill would outlaw for certain sellers but preserve for 
others. 

On the other hand, it would interfere arbitrarily with the free play of com: 
petitive forces which the Sherman Act was created to foster and protect. 

These conflicts with existing law have been so ably pointed out by the Federal 
agencies concerned that it appears unnecessary to labor the point, except to 
state that we consider their objections and criticisms pertinent and valid. 

We respectifully ask that this subcommittee reject H.R. 2729. 
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JUNE 27, 1959. 
Hon. Perer F. Mack, Jr., p 
Chairman, Commerce and Finance Subcommittee, 
House Interstate and Foreign Commerce Committee, 
New House Office Building, Washington, D.C. 

Deak RepreseNTATIVE MACK: Under date of June 16 I sent Mr. Eugene P. 
Foley, counsel for the Humphrey Senate Subcommittee on Retailing, Distribution, 
and Fair Trade Practices, estimates of tire replacement unit shipments by 
manufacturers at wholesale by channels for 1948-58. Also estimated average 
annual unit tire replacement sales done by independent dealers and other types 
of distribution for certain periods since 1934. 

At the recent hearings on the Bentley bill, H.R. 2729, concerning independent 
dealers, I understand that evidence was introduced which used the figure 43.8 
percent as representing the share of the tire unit volume done by independent 
dealers and distributors in 1957-58, using the data I submitted to Mr. Foley to 
substantiate this figure. 

I wish to strongly protest the use of my data to this effect because the figure 
used (43.8 percent) does not purport to represent the sales of independent 
dealers and distributors. 

Attached are the estimates of tire replacement unit shipments—also the 
estimated average annual unit tire replacement sales done by independent deal- 
ers—which I sent Mr. Foley. 

Estimates of tire replacement unit shipments refer to wholesale tire ship- 
ments by manufacturers and wholesalers. The categories listed indicate the 
characteristics of the channels receiving the tires and make no reference to the 
independence or otherwise of these channels. ‘To be specific: The category ‘“dis- 
tributors and dealers,” represent a statistical group which operate under the 
manufacturers’ regular sales franchises. Years ago the manufacturers included 
every type of distributor under these franchises. As distribution became more 
complex and new types of outlets developed, new sales franchises were developed. 
These new outlets were then split out and became categories distinct from dis- 
tributors and dealers. In other words, the goods on the distributors’ and dealers’ 
share of the “market’”—as I used the term—is bound to decrease, because they 
represent residual statistical groups from which other groups are taken out. 

As a residual group this category does not necessarily represent tire dealers as 
we think of them. Most of the census classification, tire dealers, batteries and 
accessories stores are included here, but also a miscellaneous group of all types 
of outlets. 

The second table “Estimated average annual unit tire replacement sales done 
by independent dealers,” gives my best estimates of sales by independent outlets. 
“Independent” refers to a unit businessman. He can be an oil outlet, an associate 
of a chain organization, or a so-called distributor and dealer. 

Referring te this table, you will find that independent dealers distributed 
a larger percentage of tires in 1957-58 than they did in 1934-38—namely, 72. 
to 67.5 percent. 

To make the record complete, I am sending you a copy of the letter I sent Mr. 
Foley on June 16. 

I appreciate having my data used, but I dislike having it used to show facts 
which are not warranted by the nature of the data. 

Very truly yours, 
WARREN W. LEIGH, 
Dean, College of Business Administration, 
University of Akron, Akron, Ohio. 
JUNE 16, 1959. 
Mr. EvGENE Fotrey, 
Counsel, Subcommittee on Retailing, Distribution, and Fair Trade Practices, 
Select Committee on Small Business, U.S. Senate, Washington, D.C. 


Dear Mr. Forey: Pursuant to your request of Saturday, June 13, 1959, I am 
submitting herewith sales of automobile tires by channels of distribution for the 
years 1948 to date. These data will bring the facts of my 1948 study up to date. 

The footnotes on these tables will explain their derivation and the nature of the 
major distribution categories given. You will note that the breakdowns of the 
data are not as detailed as they were in the 1947 study and that some groups have 
been combined. 

Anyone studying these data, it seems to me, can only conclude that the tire 
market is an active one as well as a very competitive one. 
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In the course of our conversation last Saturday, you will recall that although 
I emphasized the dynamic nature of distribution in this industry, I stated that 
the small independent retailer is of predominate importance and that his 
position appears to have been quite stable although the character of his business 
may have altered. To explore this point further I constructed the table ep. 
titled, “Estimated average annual unit tire replacement sales” and the accom. 
panying percentage table. These tables show the unit and percentage volume of 
tire unit sales made by independent tire dealers and other types for four time 
periods. 

The total figure in each category is the average annual of the category for the 
years indicated. The sales of each group are then broken down to show the 
volume of independent dealers versus other types of distribution. The methog 
employed is that indicated on page 29 of my affidavit submitted in the Ug 
district court, July 1955, in the matter of the Quantity Limit case. 

The periods cover a span of 25 years. I selected periods of 2 to 5 years for 
three reasons: (1) averages smooth the year-to-year data and present a clearer 
picture than would annual data; (2) time did not permit me to make annual 
estimates and I question that they would have been as valuable; (3) the firgt 
period covers the era when the present distribution pattern was beginning to 
crystallize and the final period reflects recent data. 

I collected no data for the war years, 1942-45. During the 1950’s I omitted 
the Korean war years. 

I will not attempt at this time to detail the basis of my estimates. Suffice it to 
say that for the early period, I had my doctorial dissertation which contained 
some data on the composition of petroleum outlets as of 1934-35. Also, there is 
the information from the Standard Oil of California case as to the relative 
volume of tire sales of company-owned service stations in 1933. 

For my affidavit I did considerable research as to the position of independent 
tire dealers for the year 1947. These researches were considered in making esti- 
mates for 1941 and 1946-49. My knowledge of the subject and certain items of 
specific information have been used in making 1950 estimates. I feel that these 
estimates are reasonably close to fact. 

The tables are self-explanatory. You can readily see that the independent 
dealer segment has remained remarkably stable since the 1940’s and that this 
segment of the market is larger today than it was during the latter 1930’s. It is 
also obvious that the manufacturers’ stores have remained particularly stable 
since the 1940’s and are considerably lower than they were during the earlier 
period. 

I hope that these materials will be of value to you. 

Sincerely yours, 


WARREN W. LEIGH, 
Dean, College of Business Administration. 
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ExHiBiT 13(b) 


Estimates of tire replacement unit shipments (excluding military) by manufac- 
tures at wholesale, by channels, 1948-58 * 









































1948 1949 1950 
Channel 
Thousand | Per- | Thousand | Per- | Thousand | Per- 
units cent units cent units cent 
sal lat al lie cl Ie eae 
Oil companies * (under 7A contracts) - - . - * : 4 ; = a6 13. $29 24.4 
aa. ae 6,468 | 13.2 | 5790 | 133 7’ 345 x0 
Chain and mail order $__----.-.--------- wok 7, 900 16. 1 7, 660 17.6 10, 357 18.2 
Tire manufacturers’ stores ¢.__....-..-.-.- 3, 700 7.5 3, 300 | 7.6 4, 071 7.2 
Department stores, cooperatives, direct, shai sal = od .sie én 
tC....---------------------------------- , Uy » 190 | .! ’ , 
Distributors and dealers § -----22-2222.2- 24,032] 48.9} 20,052] 46.1| 27,301) 482 
BN is do cabcscnkawnwiogek alcsepe 49,148 | 100.0 | 43,465 | 100.0 56, 808 100.0 
| 1951 1952 1953 
Oil companies a smn 10, 708 25. 3 2, 659 24.0 13, 426 24.9 

Manuiscturers’ av waite 5, 096 o 9 6, 934 a 2 os 7s 

Distributors’ brands - 5, 672 13.4 5, 725 0.8 a ; 

i 7,625} 17 10, 532 20.0 | ), 706 | 9 
Chain and mail order = 1 626 | 7 8 | 0, 532 0.0 | 10 706 | 19 8 
Tire manufacturers’ stores a , 468 .2 | , 490 | 8.5 | 91 | 8.7 
Department stores, cooperatives, direct, | 1,015 24 1, 212 2 3 | 1, 645 | 3.0 

ete...-.- --- ------ »ULO | “. » “le 2.8 , O40 | 3. 
Distributors and dealers eencccescess 19, 579 | 46.3 23, 904 45. 2 | 23, 513 43.6 
; s iin - Dcom eis —— = = — 
eee eee 42,295 | 100.0 52, 797 | 100. 0 | 53, 981 100. 0 
1954 1955 1956 
Oil companies. - - -- ; 13, 985 25 5 15, 104 25 7 | 15, 839 25.7 
eenearets om . 7, = ' j 7, as =e 8, a | > ; 

Distributors’ brands------.-.----.--- 6, 46 8 7, 22% 2.3 | 7, 692 2. 
Chain and mail order_--......--.--- nssbiednel 10, 155 | 18. 5 10, 878 18. 5 | 11, 341 18.4 
Tire manufacturers’ stores_-.-.-.......---- 4, 425 | 8.1 | 4, 748 8.1 4, 780 7.8 
Department stores, cooperatives, direct, 2o. ae . * ae | as 

OS a a a 2. 3 , 470 2. . 2 
Distributors and dealers_...............-- | 24, 964 45.6 26, 556 45. 2 27, 919 45.4 
od. 8 re he | 54, 783 | 100.0 | 58,756 | 100.0 61,542 | 100.0 
| 1957 ' 1958 
| } x an 
' | 
Oil companies _ _---.---.--- Sd prcasipte edie 17, 252 26. 6 17, 899 25. 5 |- mapa 

Manufacturers’ brands- - - --------- 8, 980 13.8 9, 485 13.6 |- sl 

Distributors’ brands-_-_--------- ; 8, 272 12.8 8, 414 I cece aia 
Chain and mail order_...........-- 11, 769 18.2 13, 991 19.9 |. 

Tire manufacturers’ stores___---....------ 5, 286 8.2 5, 447 ul Resets 
Department stores, cooperatives, direct, ; 
testes Z wall anaatl 1, 817 2.8 | 2,444 3.5 |- 
Distributors and dealers. ____--- donee 28,657 | 44.2 | 30,416 | 43.3 
nd Soba fs 
i ctibiiedtibdblon cocismcene . | 64, 781 100. 0 70, 197 OA) 2 ‘a 
| 





! This table portrays manufacturers’ distribution patterns in terms of certain broad classifications of dis- 
tributors or recipients. The data are based on reports from manufacturers and large distributors. The 
coverage varied by years but included from 82 to 94 percent of replace’rent shipments. 

? This classification includes only oil companies buying or handling tires under a buying contract or com- 
mission arrangement. These data do not reflect service station tire sales for many oil outlets sell manu- 
facturers’ tires on a dealer basis. 
ate order or catalog sales declined rapidly after 1940, so these sales have been combined with ‘‘ Chains” 

grouping. 

‘There data reflect retail and commercial sales of the stores only. Dealer sales are excluded and are 
reflected in the ‘dealer’ or other appropriate category. 

5 Most classifications are more easily definable than “‘ Distributors and dealers.” This group constitutes 
a broad, varied, and fluid group. It includes well-known, large tire dealers and also a body of smaller, 
miscellaneous dealers such as garages, auto dealers, etc. Statistically, this is a residual group. 


(See illustration on p. 19.) 
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